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: : yr A comprehensive analysis of 
oa Corporation law by America’s 


Outstanding Corporation lawyers 


The Model Business 
Corporation Act 
Annotated 


Special introductory price 


Three volumes 


for only $32.50 


This joint work of the American Bar 
Foundation and the Committee on Corpo- 
rate Laws of the Section of Corporation, 
Barking and Business Law of the American 
Ba: Association is the result of four years 
of united, devoted effort by a score of 
lawyers of specialized skill. 


Order now at special introductory price 


Expert assistance in ORGANIZING — COUNSELING — RESEARCH 


Necessary powers, registered office and Cancellation of redeemable shares, reduc- 
agent, issuance of shares, rights and op- tion of stated capital, procedures for merg- 
tions, expenses, by-laws, meetings, voting, er and consolidation, sale or mortgage of 
election and removal of directors, divi- assets, rights of dissenting shareholders, 
dends, filing of articles, certificate of in- dissolution, foreign corporations, fees, fran- 
corporation, and requirement before com- chise taxes and charges, penalties and 
mencing business. shareholder actions. 


WEST pustisHiNnG COMPANY 
St. Paul 2, Minnesota 
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e@ PAST PRESIDENT of The Florida Bar 0. B. McEwan was one 
of a committee of six members of the ABA House of 
Delegates who drafted a proposed bill designed to insure 
that a majority of at least five justices would concur in 
every decision of the U. S. Supreme Court. The bill was 
considered at the midwinter meeting of the House of 
Delegates in Chicago February 20 and 2l. 


e@ ASSISTANT LAW DEAN is the new title of Harold B. Crosby 
who resigned as circuit judge last February to rejoin the 
University of Florida College of Law faculty. In his new 
position he will work closely with Dean Frank Maloney in 
the administration of the college. 


@ TAXES .. . The Florida State Chamber of Commerce 
reports that during the fiscal year 1959-1960 Floridians 
paid $46,448,000 in estate taxes and $3,951,000 in gift | 
taxes . . . All the better reason to attend the Institute 
on Estate and Gift Taxes during The Florida Bar 
Convention May 17-20. 


e BRIEFS IN THE MAIL. . . The University of Michigan 
will host the first national conference ever held for 
university attorneys in Ann Arbor April 17-19 .... 
Legal Problems in the Use of Electronic Data Processing 
in Business, Industry and Law will be the subject of a 
three day forum at the Hotel Mayflower in Washington, D. C. 
on March 23, 24, and 25. The program is presented under 
the auspices of the Joint Committee on Continuing Legal 
Education of the American Law Institute and the American 
Bar Association. Further information may be obtained 
from John E. Mulder, 133 South 36th Street, Philadelphia 
4... + Northwestern University has made Canon 35 and 
the resulting conflict between the courts and the press 
the theme of a short course for newsmen in crime analysis 
and reporting March 20-25. It is being conducted under a 
Ford Foundation grant ... 


e THE PLIGHT OF CUBAN LAWYERS and other professional men 

who have fled their country because of the political 

situation there has been brought to our attention by 
(continued on page 223) 
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CALENDAR OF LEGAL EVENTS 
1961 


March 15—Deadline for returning ballots, election of The 
Florida Bar. 


March 25—American Citizenship Committee meeting, 
George Washington Hotel, West Palm Beach, 10 a.m. 


March 26-29—American College of Trial Lawyers, 
New Orleans. 


April 14-15—Regional medico-legal conference, sponsored by 
American Medical Association, Louisville, Kentucky. 


April 27-28—American Patent Law Association, Minneapolis. 


April 28-29—Regional medico-legal conference, sponsored by 
American Medical Association, New York City. 


May 17-20—American Law Institute, Washington, D. C. 


May 18-20-Eleventh Annual Convention of The Florida Bar, 
Diplomat Hotel, Hollywood-by-the-Sea. 


August 7-11—ABA Annual Meeting, St. Louis, Missouri. 


November 9-11-Southeast Regional meeting ABA, 
Birmingham, Alabama 


November 17-18—Law Day at Stetson University 
College of Law, St. Petersburg. 


(Official announcements concerning events of regional and statewide interest te 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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As much a part of Florida 
as oranges on the trees! 


Southern Bell 
Growing with the Future 
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BRIEFLY YOURS 
CALENDAR OF LEGAL EVENTS 
PRESIDENT’S PAGE 


FLORIDA’S ESTATE LAWS—THE NEED FOR COMPROMISE 
by Alan Lindsay 


IN MEMORIAM 
FLORIDA’S LAWYER LEGISLATORS 


PRIORITIES BETWEEN CONSTRUCTION MORTGAGES AND 
MECHANICS LIENS 
by C. Pfeiffer Trowbridge 


STATE OF FLORIDA CIRCUIT JUDGES 1961 
ESTATE AND GIFT TAXATION INSTITUTE 
Photo Report: BAR STUDIES LEGISLATIVE PROPOSALS 


LETTERS IN THE BAR 
LABOR LAW REVIEW 


TAX LAW NOTES 
REAL PROPERTY, PROBATE AND TRUST LAW NOTES 


LTGF NEWS AND NOTES 
THEY TELL ME THAT... 
FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


CALENDAR OF LEGAL INSTITUTES = 224 
The 
COVEY 


ie ITS OWN private world along 1,000 feet of ocean beach at Hollywood, 
the Diplomat Hotel and Country Club is the site for the 1961 Convention 
of The Florida Bar, May 18-20. Some 400 acres of busi- 
ness and pleasure facilities include an 18-hole golf course, 
tennis courts, a cabana club, a choice of flexible conference 
rooms, cocktail lounges, four swimming pools, yacht dock- 
age on the intracoastal waterway, water-skiing and boating 
facilities, and a large selection of guest rooms. Send in 


your reservations now on the registration blank at the 
center of this Journal. 
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How buy $1,000 


A stroke of your pen and you're on your 
Way toward having $1,000 for a few 
cents a day. Lots of people are doing it. 
Just let the company where you work 
know how much to take out for U. S. 
Savings Bonds every payday. 


By saving just 63¢ a day you can 
buy an $18.75 Bond every month. 
After 40 months you own a stack of 
Bonds worth $1,000 at maturity. 


Perhaps the best part is this—you get 
$1,000 with money you might have 
easily dribbled away. 


Why U.S. Savings Bonds are 
such a good way to save 


You can save automatically with the 
Payroll Savings Plan. You now earn 
334% interest to maturity. You invest 
without risk under a U. S. Government 
guarantee. Your money can’t be lost or 
stolen. You can get your money, with 
interest, anytime you want it. You can 
buy Bonds where you work or bank. 


NOW every Savings Bond you own 
—old or new—earns 4% more 
than ever before. 


You save more than money with U. S. Savings Bonds 


The U. S. Government does not pay for this advertising. The Treasury Department 
thanks The Advertising Council and this magazine for their patriotic donation. ° ° 
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PUBLIC RELATIONS 


Few words have a greater magical attraction among lawyers than 
“public relations.” 


The American Bar Association has a professional public relations 
staff in Chieago and a full-time consultant in Hollywood. The sole func- 
tion of the program in the “movie capital” is to help avoid “picturing” 
the lawyer and the legal profession in a disparaging light. The officers 
of the American Bar Association report favorable results from their 
effort. 


Your own Public Relations Committee of The Florida Bar has con- 
ceived a program of activities that is designed to enable the public better 
to understand its laws and to acquaint the people with the vital role 
that lawyers play in the administration of justice. This program deserves 
the full support of every member of The Florida Bar. When you are 
called upon by the Public Relations Committee of The Florida Bar or 
by the committee of your local bar association, you can render great 
assistance through speeches, radio-TV appearances and contacting editors 
and others influential in public information activities. 


All these efforts are good. They should be encouraged and, where 
possible, intensified. In the final analysis, however, the real test for 
the establishment of a good rapport with the public is the relationship 
created by the individual lawyer with the clients he serves. 


A good public image of the lawyer means nothing to the client 
whose trust or confidence in his lawyer has been misplaced. If, on 
the other hand, his counsel has been diligent, reliable. responsible, and 
as effective as the facts and circumstances permit, the client will have a 
high regard for our entire profession. 


Good public relations, to paraphrase an old saying, begin in the 
lawyer's office. We must not forget that we are judged more by what 


we do than what we say. 


President 
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Remedial Legislation 


Florida's Estate Tax Laws— 
The Need for Compromise 


(This article was prepared as a service to 
The Florida Bar by the Committee on Estate 
Tax of the Tax Section. The primary respon- 
sibility for its preparation was that of Alan 
Lindsay of Palm Beach and it was reviewed 
by the Special Editorial Committee under 
the supervision of the Executive Council of 
the Tax Section. It does not necessarily 
represent the opinion of any one member 
or committee of the Tax Section.) 


N THE EARLY YEARS of the Federal 
Estate Tax, it was the usual prac- 
tice for courts to treat the tax as mere- 
ly another expense of administration. 


This practice resulted in throwing the © 


entire tax burden against the shares 
taken by residuary legatees. As the 
years passed, it became clear that this 
treatment often produced an inequi- 
table result, in some instances severe- 
ly distorting the decedent's intended 
division of his property. Many states 
passed corrective legislation, New 
York pioneering the field in 1930 with 
its adoption and codification of the 
so-called doctrine of equitable appor- 
tionment.' This New York statute, 
which was to serve as the model for 
those adopted by most of the other 
states, provided for the ratable dis- 
tribution of the tax burden among the 
recipients of the various assets whose 
transfer gave rise to the tax, whether 
these assets constituted part of the 


1 New York Decedents Estate Law, $124. 
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by Alan Lindsay 


decedent’s probate estate or not. In 
addition, “allowances” were granted 
whereby one who took a deductible 
interest, such as a charity or, after 
1947, a surviving spouse, was ex- 
cused from contribution altogether. 

The enactment of the marital de- 
duction provisions of the Internal 
Revenue Code which applied to 1948 
and later years? gave a new impetus 
to this kind of legislation: tax sav- 
ings. In many cases it was only 
through the “allowances” granted by 
the apportionment acts to recipients 
of deductible interests that the maxi- 
mum marital deduction could be real- 
ized and estate taxes minimized. 

In 1949 Florida joined the growing 
list of states adopting the principle 
of equitable apportionment to secure 
these advantages to its citizens, enact- 
ing a statute patterned exactly on the 
earlier New York law.*? But in 1957, 
without notice to the Bar in general, 
the Florida legislature repealed our 
Apportionment Act and substituted a 
codification of the old common law 
concept of charging estate taxes to 
residue. This precipitous statutory 
retreat to old case law came about 
as the result of dissatisfaction with 


2 §812(e) 1939 Code, applicable to estates 
of decedents dying after December 31, 
1947, now Section 2056, 1954 Code. 

3 Fla. Stat. $734.041 (1949). 

4 Fla. Stat. §734.041 (1957). 
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The writer, Alan Lindsay, is a 1953 law graduate of Harvard, 
where he had received his A.B. degree cum laude in 1949. He 
was an associate in a law firm in New York, his birth place, 
for a number of years prior to coming to Florida. He served as 
law clerk for Judge George W. Whitehurst of the Southern Dis- 
trict in 1956, and the following year became associated with his 
present law firm in Palm Beach. Lindsay is author of another 
article on Florida’s estate tax laws which was published in the 
University of Florida Law Review. 


the practical application of apportion- 
ment, and it is unquestionably true 
that in many instances the Apportion- 
ment Act did create considerable ad- 
ministrative difficulty for the personal 
representative. At the 1959 meeting 
of the Legislature, The Florida Bar 
sponsored an attempt to re-instate ap- 
portionment but met with the cpposi- 
tion of the corporate fiduciaries whose 
unsatisfactory experience with the 
prior act had led to its repeal. The 
attempted re-instatement died in com- 
mittee. So we are now back where 
we were in 1948; again faced with the 
inequities and unnecessarily high 
taxes which may result if a man dies 
intestate or the draftsman of his will 
was not thoroughly familiar with the 
complexities of estate tax law and the 
testator’s lifetime transfers. The ques- 
tion, then, remains squarely before 
us: can’t we have the considerable 
advantages of statutory apportion- 
ment without the severe practical 
complexities of its administration? 


Advantages of Equitable Apportionment 

It is of course true that statutory ap- 
portionment is not beneficial to every 
estate. For example, if the entire es- 
tate is residuary and none of the in- 
terests are deductible, it serves no 
purpose; similarly, if the will drafts- 
man anticipated and made provision 
for the tax attributable to both pro- 
bate and non-probate assets, neither 
the Apportionment Act nor the new 
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act charging estate tax to residue is 
applicable® or necessary. But in cases 
where some residuary interests are tax 
deductible, or non-probate assets are 
included in gross estate, and the will 
fails to specify against which inter- 
ests the tax should be charged, or 
where the decedent leaves no valid 
will, or even where the will attempts 
to allocate a portion of the tax to an 
inter vivos transfer includible in gross 
estate, some form of statutory appor- 
tionment is the only safeguard against 
two serious problems which may 
otherwise arise. 

1. Frustration of the testator’s in- 
tent. Charging estate tax to residue 
can severely distort the testator’s 
planned division of his property. This 
does not normally occur with respect 
to the portion of estate tax attribut- 
able to the probate estate itself, for 
it is fair to assume that the testator 
intended that this portion of the tax 
would be charged against the residu- 
ary beneficiaries like any other ex- 
pense of administration. Such an in- 
tent is implicit in the word “residue.” 
But distortion can and does occur 
when estate tax which the testator 
didn't anticipate is charged against 
the residuary estate, and it is unfor- 
tunately not uncommon among will 
draftsmen to overlook lifetime gifts 
or insurance which will ultimately 


5 Both old and new Acts are self-abdicat- 


ing when the will provides for the pay- 
ment of the tax. 
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proauce estate tax. To saddle the de- 
cedent’s probate estate with the bur- 
den of taxes attributable to such non- 
probate assets can produce disastrous 
results, for example: 

Suppose a businessman, A, has as- 
sets which consist principally of a 
family business worth $4,000,000. A 
has a wife and three sons. As each 
of the elder two sons reaches 21, A 
takes him into his business, giving him 
a one-quarter share and duly paying 
the gift tax thereon. A’s purpose in 
making the transfer is principally the 
avoidance of estate tax although he 
desires to give his sons incentive and 
additional responsibility as well. A’s 
will leaves a $1,000,000 interest in 
the business to his youngest son to 
equalize his share with that of his 
brothers and leaves the residue of 
$1,000,000 to his widow, but makes 
no provision with respect to estate 
taxes. A dies within three years of 
the first gift and the Treasury suc- 
cessfully maintains that the first two 
gifts are includible in his gross estate 
for federal estate tax purposes as 
made in contemplation of death. 

Under our present statute the re- 
sult is a travesty of the testator’s plan. 
Assuming funeral and administration 
expenses of $75,000, the widow's ap- 
parent share of the $1,000,000 residue 
is $925,000 and the “first trial” marital 
deduction is also in this amount. But 
the widow, being the residuary bene- 
ficiary, is chargeable with the entire 
estate tax of $1,205,000 (after credit 
for gift taxes) which completely ex- 
hausts her share and reduces the 
share of the youngest son to $719,200. 
Under statutory apportionment the 
widow would have received the en- 
tire $925,000 and the marital deduc- 
tion in that amount would have been 
preserved, saving $527,150 in estate 
tax. In addition, each of the two old- 
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er sons would have been required to 
contribute his proportionate share to 
the tax and all three sons would ulti- 
mately have taken equal interests in 
the business, as the testator intended 
(each interest valued at $773,783), 
instead of $1,000,000 each for the old- 
er sons and $719,200 for the youngest. 
Finally, under the present statute, 
dower must be considered. Obvious- 
ly, the widow, who would receive 
nothing at all under the will, would 
elect dower. If she did so, she would 
receive $666,666 (1/3 of $2,000,000) 
free of both administration expenses 
and estate tax® and a marital deduc- 
tion in that amount would be _pre- 
served. But the total estate tax would 
still be $142,866 higher than under 
apportionment, and, in addition, the 
youngest son’s share, which would 
now bear the entire tax burden, 
would be reduced to $436,816, even 
assuming the gifts to the elder sons 
were considered advancements.‘ 
Moreover, even if the testater had 
belatedly realized the possibility that 
the gifts to the elder sons would be 
included in his taxable estate, and 
had attempted to forestall the havoc 
such inclusion would produce by pro- 
viding in his will that if they were so 
included the donees should contribute 
ratably to the tax, the result is un- 
clear. In the absence of a_ statute 
specifically providing for apportion- 
ment to non-testamentary assets there 
is considerable doubt that tesiamen- 
tary apportionment would be effec- 
tive against assets the testator no 
longer owned at his death. Two cases 
dealing directly with this question, 
Warfield, in Massachusetts and Good- 


6 Fla. Stat. $731.34. 

7 Details of the above calculations are set 
forth in Florida Estates Tax Laws—Ap- 
portionment versus A Charge Against 
Residue, by the author, at XII U. Fla. L. 
Rev. 50, 65-66 (1959). 
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son, in Minnesota, reached opposite 
results.5 Neither arose under a stat- 
ute like ours, which provides in part 
“Nothing in this statute shall prohibit 
a testator from directing in his will 
that said taxes be apportioned .. . ,” 
but our statute is after all no more 
than a codification of common law!” 
and, for different reasons, both cases 
were decided under the common law. 
It may well be that in the absence of 
a_ statutory apportionment to non- 
testamentary assets existing at the 
time of the inter vivos gift, our court 
would balk, as did the Massachusetts 
court in the Warfield case, at letting 
a testator recapture by testamentary 
direction a portion of a gift he had 
completed during his life. In such 
case the above quoted statutory lan- 
guage would simply be construed as 
a limitation upon the statute's applica- 
bility, and not a grant of authority to 
effect testamentary apportionment 
against assets over which the testa- 
tor had parted with control prior to 
his death. 

2. Increase in overall tax. The 
widow's share of the decedent's es- 
tate is not exempt from tax; it merely 
constitutes a deduction from the valu- 
ation upon which the tax is based to 
the extent it does not exceed one-half 
of the adjusted gross estate. Similar- 
ly gifts to charity are not excluded 
from the return or exempt from tax 
ab initio; they are merely deductions 
from the gross estate. Both the mari- 
tal and charitable deductions are fur- 
ther limited in amount to the value of 
the property actually passing to the 
surviving spouse or charity. To the 


8 Warfield v. Merchants National Bank, 
147 N.E. 2d 809 (Mass. 1958); United 
States v. Goodson, 253 F. 2d 900 (8th 
Cir. 1958). 

9 Fla. Stat. $734.041 (1957). 

10 See Weingartner v. North Wales, 327 
Mass. 731, 101 N.E. 2d 132 (1951); 
Annot., 37 A.L.R. 2d 176 (1954). 
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extent that the widow or charity must 
contribute to the tax, her or its share 
— and the deduction measured there- 
by — is reduced. The reduced deduc- 
tion produces an increase in tax, which 
in turn is partially charged to and 
further reduces the deductible share. 
This interdependence of the tax and 
the deduction leads to a pyramiding 
of reductions in the widow’s or chari- 
ty’s share and increases in tax until the 
two finally reach equilibrium. The re- 
sults of such a pyramiding are indi- 
cated in the example above where 
an initial marital deduction of $925,- 
000 was ultimately reduced to noth- 
ing and the overall tax was unneces- 
sarily increased over $500,000. 


Disadvantages of Apportionment 


Under the former Florida Appor- 
tionment Act, as under the New York 
Act and those of other states, all re- 
cipients of non-deductible assets in- 
cluded in the gross estate for federal 
estate tax purposes were required to 
contribute ratably to the tax. The per- 
sonal representative was under a duty 
to enforce this contribution, either by 
a deduction from the legacies before 
distribution or by recovery in per- 
sonam from the legatees themselves. 
As many an executor has learned, this 
was apt to be a real chore in practice, 
and it is not hard to see why corpo- 
rate fiduciaries began to doubt if the 
game was worth the candle. For ex- 
ample, suppose a testator left $500 to 
his secretary, his silver ($1,500) to 
his daughter-in-law, some family 
jewelry ($2,500) to his sister, his share 
in a partnership ($5,000) to his part- 
ners, $10,000 to his church, and can- 
celled a $1,500 debt from his né’er- 
do-well brother-in-law, all before 
leaving the residue to his son. Under 
apportionment, the executor must cal- 
culate and collect the exact fraction 
of tax attributable to each of these 
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items (the charitable bequest, of 
course, producing no tax). Since the 
overall tax would not be definitely 
known for several years, however, the 
executor would be faced with several 
more or less unsatisfactory alterna- 
tives. To protect himself he could 
postpone distribution until the tax 
was settled, or require the benefici- 
aries to place sufficient funds in es- 
crow to cover any increase in their 
respective contributions that might 
arise as a result of audit. Or he could 
risk surcharge and gamble either that 
no significant changes would be 
made, or, if they were, that he could 
then recover any additional tax from 
the distributees. Further, and in 
either event, he would be faced with 
the job of persuading each benefici- 
ary of the necessity and propriety of 
his or her contributing to the tax. As 
a practical matter this might not be 
so easy: the decedent's elderly sister 
might fail to grasp why she must give 
the executor some money before he 
would turn over the jewelry which 
her brother left her. And from the 
executors viewpoint, the situation 
would be made particularly irksome 
both by the relative insignificance of 
the sister's contribution and by his 
own suspicion that had the testator 
anticipated the problem he would 
have said, “Just give her the jewelry 
outright and let the residue bear the 
tax.” Finally, if the executor was 
forced to sue the ne’er-do-well broth- 
er-in-law for about $150.00 as that 
worthy’s share of the tax arising from 
cancellation of his $1,500 debt — 
which was cancelled by the testator 
to keep peace in the family in the 
first place — it is easy to see how he 
might begin to view statutory appor- 
tionment with a jaundiced eye. 


A similar but specialized problem 
existed with respect to life insurance 
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proceeds payable to a_ beneficiary 
other than the decedent’s estate, but 
nevertheless includible in gross estate 
for federal estate tax purposes. As- 
suming these proceeds were not de- 
ductible (as they might be, for ex- 
ample, if payable to a_ surviving 
spouse ) and further assuming the de- 
cedent had not directed otherwise in 
his will, both federal law! and the 
old Apportionment Act required the 
executor to apportion a share of es- 
tate tax against the insurance bene- 
ficiary. This could create a peculiar- 
ly difficult situation if the beneficiary 
was not also to receive a portion of 
the probate estate against which the 
executor could offset the prescribed 
contribution. In such instances, the 
executor had no residual control over 
the beneficiary, just as he had no con- 
trol over the ne’er-do-well brother- 
in-law in the previous example; ac- 
cordingly, he might be able unable to 
enforce the prescribed contribution 
without a law suit. 

This particular problem with life 
insurance, however, unlike that of ap- 
portioning taxes to specific legacies, 
may not have been cured by the pres- 
ent charge-to-residue act. Apportion- 
ment of insurance proceeds is pre- 
scribed by the Internal Revenue Code 
itself, except where the will other- 
wise directs, and no exception has 
been made for state statutes to the 
contrary. While the author knows of 
no decision directly on point, a de- 
tailed study of the matter by Eugene 
F. Scoles and Richard B. Stephens in- 
dicates their conclusion that a state 
statute such as Florida’s is probably 
ineffective to thwart the federally 
prescribed apportionment because 
the federal legislation has apparently 


11 $2206, 1954 Int. Rev. Code. 
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pre-empted the field.1* But even if 
this conclusion ultimately proves false, 
the Florida personal representative is 
hardly in the position to gamble on 
that possibility in the meantime. Since 
the federal statute has been held to 
impose a duty on him," reliance on 
the Florida statute might well result 
in a surcharge. 


Of the two kinds of practical diffi- 
culties which the new charge-to-resi- 
due act was designed to alleviate, 
only the first, albeit the greatest, ap- 
pears to have been solved. Yet there 
are at least two other possible solu- 
tions to this first problem which ap- 
pear to come closer to effectuating 
the testator’s intent and at the same 
time normally result in minimizing 


12 Scoles and Stephens, The Proposed 
Uniform Estate Tax Apportionment Act, 
43 Minn. L. Rev. 907, 910-911 (1959). 

13 Pearcy v. Citizens Bank & Trust Co., 
121 Ind. App. 136, 96 N.E. 2d 918 
(1951). 


estate tax and preventing the kind 
of destruction of the dispositive 
scheme set forth in the first example 
above. 


The first of these solutions, and the 
closest to traditional apportionment, 
is the simple compromise of limiting 
apportionment against general lega- 
cies or specific bequests to the excess 
of the value of such legacies or be- 
quests over a fixed sum, such as 
$3,000. Thus, a bequest of the testa- 
tor’s silver or jewelry and other like 
bequests and legacies, would normally 
pass free of any duty of contribu- 
tion to the tax; only if such a bequest 
was valued in excess of $3,000 would 
it share ratably in the payment of 
estate tax, and then only to the extent 
of that excess. Here again, as with 
full-scale apportionment, allowances 
would be provided for deductions and 
exemptions authorized by the In- 
ternal Revenue Code, so that deduc- 
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Cafe Cristal and Les Am- 
bassadeurs dining rooms 
of the Diplomat Hotel at 
Hollywood will be con- 
verted into a vast, three- 
level ballroom for the 
closing banquet of the 
11th Annual Convention of 
The Florida Bar May 20. 


tible interests would not share in the 
tax burden and the maximum marital 
and charitable deductions would be 
available in every case to which the 
statute was applicable. There is no 
question such a_ limitation would 
avoid the most common annoyance 
of apportionment, that is, the duty to 
charge relatively insignificant amounts 
of tax to small bequests. In the estate 
last described, for example, the execu- 
tor would be freed of the problem of 
collecting or holding back in all cases 
but that of the partnership. 

A second possible solution lies in 
adoption of a hybrid act which (a) 
applies ordinary apportionment rules 
only to assets included in decedent's 
federal gross estate but not in his 
probate estate, and (b) provides for 
the usual “allowances” for deductible 
interests whether probate or non-pro- 
bate. Such an act, which is similar in 
many respects to the Massachusetts 
Statute,"* would allocate and charge 
a ratable portion of estate tax to the 
recipients of tax-producing non-testa- 
mentary assets (such as trusts with 
incidents of enjoyment retained, gifts 
in contemplation of death, etc.), thus 
avoiding the destruction of the testa- 
tors scheme reflected in the first ex- 
ample above, but would charge all 


14 Mass. Gen. Laws, Ch. 65A. 
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estate tax attributable to testamentary 
assets to residue. Within the residue 
itself, allowances would still be made 
for deductions and exemptions grant- 
ed by the federal estate tax act, so 
that if a charity or surviving spouse 
were to receive a portion of the resi- 
due which produced no tax by reason 
of the available deduction, it would 
not share in the general tax attribut- 
able to the residue. It would, however, 
bear its proportionate part of the tax 
on non-residuary probate assets in 
conformance with the testator’s prob- 
able intent. All this is not as compli- 
cated as it sounds. It merely means 
that if we were to add a widow to 
the last example above, and provide 
that she and the son share equally in 
the residue, she would pay one half 
of the portion of the tax attributable 
to the silver, jewelry, and so forth, 
but no portion of the tax attributable 
to the son’s share in the residue. Her 
own share in the residue, being sub- 
ject to the marital deduction, would, 
of course be deemed not to have pro- 
duced any tax. The overall result 
would be the complete elimination of 
the necessity for a holdback, escrow or 
in personam suit on the part of the 
personal representative against speci- 
fic or general legatees, and he would 
only be compelled to collect a portion 
of the tax from assets other than the 
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residue in the much rarer—and more 
destructive—case of inter vivos trans- 
fers included in decedent’s gross es- 
tate. Taxes, too, would be saved, the 
overall increase in estate tax being 
minimized by the fact that requiring 
a deductible residuary interest to con- 
tribute only to such portion of the tax 
as was produced by non-deductible 
specific bequests and general legacies 
would in most cases result in a rela- 
tively small fraction of the total tax 


burden being imposed against the 
deductible interest, with a concom- 
itant relatively small reduction in 
the available deduction and increase 
in estate tax. The portion of the tax 
chargeable to the deductible interest 
would be measured by its ratio to 
total residue times the portion of the 
tax attributable to non-residuary pro- 
bate assets. Applying this technique 
to the last example above and _ as- 
suming a residue of $250,000.00: 


Secretary 500.00 
Silver 1,500.00 
Jewelry 2,500.00 
Partnership Interest 5,000.00 
Charity 10,000.00 
Cancelled debt 1,500.00 
Residue (divided equally between son 

and widow ) 250,000.00 
Gross Estate 271,000.00 
Residue 250,000.00 
Less Debts 10,000.00 
Balance residue 240,000.00 
1. First trial marital deduction 120,000.00 

(would be final under 

apportionment) 

2. First trial tax 12,580.00 


(would be final under 


apportionment) 

Calculation portion thereof attributable to specific bequests and general 
legacies 
3. Non-deductible specific 

bequests 11,000.00 
4. Total non-deductible 

bequests 131,000.00 
5. Ratio (3:4) .08397 
6. First trial tax attributable 

non-deductible bequests 1,056.34 
7. Widow’s share thereof (% of 6) 528.17 
8. 2nd trial marital deduction 

(1 minus 7) 119,471.83 
9. 2nd trial tax 12,727.89 
10. 2nd trial tax attributable non- 

deductible bequests (5x9) 1,068.76 
11. Widow’s share thereof (' of 10) 534.38 
12. Final tax 12,729.63 
13. Final widow’s share of tax 534.45 
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As this example shows, the rela- 
tively small ratio of specific bequests 
to total assets which measures the 
widow’s contribution to the tax pro- 
duces no serious loss in her share in 
the estate—merely $534.45. By the 
same token, the overall increase in 
tax as compared to that under the 
apportionment statute granting her 


- complete exemption would be only 


149.63 (12 less 2). Compare the rela- 
tive loss here with that which would 
result under our present statutory 
charge to residue: widow's share of 
tax of $7,313.94, increase in total tax 
over that due under apportionment 
of $2,047.89, each roughly 14 times 
as severe as that produced by the 
limited non-probate intra-residuary 
apportionment just described.'*> More- 
over, were we faced with the inclu- 
sion of inter vivos gifts in decedent's 
gross estate, there would be little ad- 
ditional increase in tax or diminution 
of the widow’s share under this sec- 
ond possible solution since ordinary 
apportionment would be effected 
against all non-probate assets. Under 
the present statute, however, such an 
inclusion would further increase the 
tax and distort the planned disposi- 
tion as previously described. Thus, if 
we were to add a $100,000 lifetime 
gift includible in gross estate to the 
above example, the widow’s share of 
the new total tax would be $1,007.22 
under this second compromise, as 
compared to $534.45 without the gift, 
and the total tax would be $302.15 
above that produced by complete ap- 
portionment, as compared to $149.63 
without inclusion of the lifetime gift 
in gross estate. But under our present 
statute, the widow's share of tax 
would be $24,705.84 and the addi- 
tional tax as compared to apportion- 


15 This calculation is omitted as standard. 
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ment would be $7,411.75.!° 

The apportionment-over-a-specific- 
sum solution, and the intra-residuary 
non-probate apportionment solution 
last described, seem to the author to 
constitute two workable compromises 
whereunder the most important ad- 
vantages of apportionment may be 
secured without opening the door to 
the practical difficulties of adminis- 
tering an apportionment act which 
is applicable to small bequests. As 
between them, the latter compromise 
appears to have three advantages 
over the apportionment - Over -a-spe- 
cific-sum solution which more than 
compensate for the normally minor 
additional tax it will produce. These 
are (1) it appears more in accord 
with the testator’s presumed intent 
to charge residue with all taxes at- 
tributable to probate assets, (2) it 
eliminates the practical difficulty of 
waiting for settlement of the value of 
specific bequests for federal estate 
tax purposes in determining which 
specific legatees or devisees shall 
contribute and how much and (3) it 
relieves the personal representative of 
the need to apportion tax to legacies 
or bequests in excess of whatever 
limit might be chosen as the dividing 
line in the first compromise. In addi- 
tion, of course, it obviates the some- 
what touchy question of where to 
draw this dividing line. 

But in any event, the very substan- 
tial increase in estate tax which may 
be brought about if no allowances are 
provided for deductible interests, the 
danger that in the absence of an act 


16 These calculations are omitted as that 
under the non-probate/intraresiduary ap- 
portionment solution is duplicative of 
that previously set forth while that under 
the existing charge-to-residue act is 
standard. No allowances have been made 
for gift tax credit or liability. 
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providing for contribution from non- the frustration of the decedent's dis- 
probate assets the Florida courts may positive plan which can result under 
hold that testamentary apportionment the present act all cry out for some 
of estate tax thereto is ineffective, and form of remedial legislation. 


In Memoriam 


It is with deep regret that the Journal records the passing of these 
members of The Florida Bar: 


Thomas W. Abdo, Las Vegas, Nevada 
Admitted to the Bar of Florida 1949. 


Oscar S. Caplan, Miami 
Died January, 1961. 


C. J. Hardee, Tampa 
Admitted 1921. 


Thomas L. Jackson, DeLand 
Admitted 1919. Died January, 1961. 


B. W. Ketchum, Key West 
Admitted 1921. Died January, 1961. 


R. Don McLeod. Apalachicola 
Admitted 1909. Died February, 1961. 


Oscar H. Norton, Tampa 
Admitted 1921. Died January, 1961. 


Willis Sherrill, West Palm Beach 
Admitted 1912. 


Otis O. Summer, Vero Beach. 
Admitted 1925. 


Leonard W. Thomas, Jacksonville 
Admitted 1935. Died October, 1960. 


J. |. Triplett, Jr., Doctors Inlet 
Admitted 1912. 


Tom Whitaker, Tampa 
Admitted 1923. Died December, 1960. 


Otis Whitehurst, Sebring, 
Admitted 1921. Died January, 1961. 


C. J. Willis, Leesburg, 
Admitted 1933. Died January, 1961. 


Information concerning the passing of members of The Florida Bar should be forwarded to 
the Memorials Committee, The Florida Bar, Supreme Court Building, P. O. Box 1226, Tallahassee. 
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Florida’s 


Philip D. Beall 
Pensacola 
District 2 


John A. Sutton 


Orlando 
District 19 


J. Emory (Red) Cross 


Gainesville 
District 32 
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John Rawls 


Marianna 
District 4 


S. D. Clarke 


Monticello 
District 22 


Sam M. Gibbons 


Tampa 
District 34 


In the Senate .. . 


Dewey M. Johnson 


Quincy 
District 6 


Travis A. Gresham, Jr. 


Ft. Myers 
District 24 


Ralph J. Blank, Jr. 


West Palm Beach 
District 35 


Lawyer Legislators 


W. T. Davis Wayne E. Ripley 
Madison Jacksonville 
District 10 District 18 


Dempsey J. Barron E. William Gautier 
Panama City New Smyrna Beach 
District 25 District 28 


(Not Pictured) 


J. C. Getzen, Jr. Thomas E. Ted David 


Bushnell Hollywood 
District 38 District 30 


THE FLORIDA BAR JOURNAL 


i 
i 
i 
|| 


P ICTURED HERE are the members of The Florida Bar who will journey to 
Tallahassee the first of April to take a new look at Florida’s laws. The 
service they render to the public as they work to provide a more effective 
government is one of the highest callings of their profession. 


In the House of Representatives . . . 


Osee R. Fagan John J. Crews, Jr. Julian Bennett Leo C. Jones A. J. Thomas, Jr. 


Gainesville Macclenny Panama City Panama City Starke 
Alachua, Group 2 Baker Bay, Group | Bay, Group 2 Bradford 


Emerson Allsworth A. J. Ryan, Jr. G. L. Hollahan, Jr. Carey Matthews John E. Mathews, Jr. 


Fort Lauderdale Dania South Miami Miami Jacksonville 
Broward, Group | Broward, Group 2 Dade, Group 1 Dade, Group 3 Duval, Group 1 


G. B. Stallings, Jr. Reubin O’D. Askew W. L. Wadsworth Cecil G. Costin, Jr. Howard Livingston 


Jacksonville Pensacola Bunnell Port St. Joe Sebring 
Duval, Group 3 Escambia, Group 1 Flaaler Gulf Highlands 
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Woodie A. Liles 
Plant City 


Hillsborough, Group | 


Mallory E. Horne 


Tallahassee 
Leon, Group 1 


W. R. Scott 
Stuart 
Martin 


Charles R. Holly 


St. Petersburg 
Pinellas, Group 2 
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Robert T. Mann 


Tampa Tampa 
Hillsborough, Group 2 Hillsborough, Group 3 


Richard O. Mitchell 


Tallahassee 
Leon, Group 2 


Jack A. Saunders 


Key West 
Monroe, Group 2 


Lawton M. Chiles, Jr. 


Lakeland 
Polk, Group 1 


Tom Whitaker, Jr. 


Robert E. Knowles 


Bradenton 


Manatee, Group 2 


John L. Ducker 


Winter Park 
Orange, Group 2 


Ray Mattox 


Winter Haven 
Polk, Group 2 


L. B. Vocelle Welborne Daniel 
Vero Beach Clermont 
Indian River Lake, Group 1 


William G. O'Neill W. V. Chappell, Jr. 
Ocala Ocala 
Marion, Group 1 Marion, Group 2 


Joe A. McClain James T. Russell 


Dade City St. Petersburg 
Pasco Pinellas, Group 1 


Rupert Jasen Smith M. N. Cleveland, Jr. 


Fort Pierce Sanford 
St. Lucie Seminole, Group | 
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(Not Pictured) 


Gordon V. Frederick Frederick B. Karl James H. Sweeny, Jr. Douglas J. Loeffler 


Sanford Daytona Beach DeLand _ Clearwater 
Seminole, Group 2 Volusia, Group 1 Volusia, Group 2 Pinellas, Group 3 


Announcing an.... 


INSTITUTE ON BUILDING AND ADMINISTERING AN 
ESTATE PRACTICE 


St. Petersburg Yacht Club, April 7-8, 1961 


Sponsored by the Committee on Legal Institutes and Continuing Education, 


The Florida Bar, the Real Property, Probate and Trust Law Section and the 
Tax Section. 


Friday, April 7 


9:30 a.m.-5:00 p.m. MOTIVATING A CLIENT’S INTEREST IN PROBATE MATTERS 


Tenancy by the Entirety vs. Other Forms of Ownership 
Are the Tax and Non-Tax Consequences Important? 
Assembling the Data to Make a Determination 

The Marital Deduction 


Saturday, April 8 
9:00 a.m.-12 m. ADMINISTERING THE ESTATE 


The program will consist of a roundtable discussion of necessary steps in the 
complete administration of an estate, in chronological order from appraisal thru 
distribution. Each step in the administration will be considered from the point of 
view of the probate lawyer, the tax practitioner and the county judge. 


Registration fee of $7.50 includes buffet luncheon at St. Petersburg Yacht Club, 
Friday, April 7. Advance registration and requests for accommodations may be addressed 
to Richard T. Earle, Jr., chairman, P. O. Box 383, St. Petersburg. 
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Priorities Between 


Construction Mortgages 
and Mechanics’ Liens 


HE PRINCIPAL PROBLEMS that arise 

from the practical application of 
the mechanics lien law involve _pri- 
orities between mortgagees of the real 
property being improved and _ those 
persons furnishing services or mate- 
rials for the improvements. The prob- 
lems arise when the contractor de- 
faults in paying for the services and 
supplies and either absconds or is 
unable to make such payments. 

With the advent of Florida’s popu- 
lation explosion and the universality 
of installment buying, many new 
homes and businesses are being fi- 
nanced by construction mortgages. 
Savings and loan associations and 
private lending companies are pre- 
eminent in this field, although com- 
mercial banks are entering into the 
competition. While many conserva- 
tively managed lending institutions 
have procedures of long standing to 
alleviate losses upon construction 
loans, a significant number of lenders 
are either so new in the field or oper- 
ate under such slipshod procedures 
that potential losses are great. 

The mechanics lien law primarily 
covers problems arising between the 
owner and the contractor and those 
furnishing services and _ supplies. 
However, in the current building 
boom the application of the mechan- 
ics lien law to construction lenders 
is more important than its application 
to the owners who, in many instances, 
have so small an equity in the prop- 
erty that their ability to satisfy me- 
chanics liens beyond the value of the 
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by C. Pfeiffer Trowbridge 


property and amount of the construc- 
tion fund is almost nil. Accordingly, 
this article will discuss only those 
problems arising between construc- 
tion mortgages and mechanics liens. 
In addition, the liens of laborers will 
not be considered since, for all prac- 
tical purposes, such claimants rank 
with elderly widows and seamen in 
obtaining the favor of the law. 


|. Recordation of the Mortgage with Re- 
lation to Visible C t of 
Operations.— 

Section 84.20, Florida Statutes, 
1959, provides that a mechanics lien 
shall have priority over a mortgage, 
a building loan contract, or any other 
encumbrance or demand against the 
real property which was not recorded, 
docketed, or filed at the time the 
mechanics lien attached. Under sec- 
tion 84.03(1), mechanics liens relate 
to and take effect from the time of 
the visible commencement of opera- 
tions (except for demolition work). 
Accordingly, it is clear that if any 
ordinary mortgage is recorded prior 
to the visible commencement of op- 
erations, all mechanics liens arising 
from the construction project will be 
junior and inferior to the mortgage. 

Construction mortgages, however, 
raise several questions. These mort- 
gages are of two general types. In 
the simplest situation, the lender, 
upon the execution and recording of 
the mortgage, advances the entire 
principal amount to the mortgagor 
for his sole control and disposition. 
In this situation there can be no 
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C. Pfeiffer Trowbridge, recently appointed Judge of the Ninth Judicial 
Circuit, holds the LL.B. degree from the University of Virginia where 
he was editor-in-chief of the Virginia Law Review. Further testimony to 
his interest in legal writing are membership in the Scribes, national or- 
ganization of legal writers, and the fact that he has had a number 
of other articles published. Judge Trowbridge is also past president of 
the Martin County Bar Association and q member of the Order of the 
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question but that the mortgagee has 
a valid lien for the entire principal 
amount of the mortgage. However, 
this loan plan provides no assurance 
to the lender that the contemplated 
improvements will be made or that 
the proceeds of the loan will be 
used to pay the costs of the construc- 
tion. The lender is thus exposed to 
the danger that may have to foreclose 
its mortgage upon a vacant piece of 
property worth only a fraction of the 
completed value upon which the loan 
was based. Accordingly, only the 
most trusting or naive lenders follow 
this plan. 

Under the second type of construc- 
tion mortgage, the mortgagee retains 
control over the proceeds of the loan 
and disburses these proceeds as the 
work progresses. This plan assures 
that the amount advanced by the 
mortgagee is secured by adequate 
improvements upon the land. In the 
ideal situation the lender disburses 
the proceeds directly to the suppliers 
of materials and services. As a prac- 
tical matter, however, the processing 
of construction loans in this manner 
is so time consuming and expensive 
that many lending institutions ad- 
vance the funds directly to the con- 
tractor upon his or the owner's writ- 
ten requisition. 

In this second type of construction 
mortgage, when the proceeds of the 
loan are not disbursed prior to the 
visible commencement of operations, 
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a question arises whether the mort- 
gage is a valid lien at that time for 
the full principal amount or only for 
such of the proceeds as have been 
advanced. It seems clear that if the 
lender has not obligated itself to ad- 
vance any of the proceeds of the 
mortgage, that there is no considera- 
tion for the mortgagor's covenants, 
and that the mortgage is not a valid 
lien except to the extent that advances 
have actually been made. It seems 
equally clear that if the mortgagee 
has legally obligated itself to advance 
the full proceeds of the mortgage 
loan, even though the time and 
amount of each advance are deter- 
mined by the progress of the work, 
the submission of paid bills, and in- 
spection of the work, the mortgage 
is a lien for the entire principal 
amount and not just for the amounts 
that have been advanced.! This fol- 
lows because consideration for a 
mortgage need not be cash but may 
be any valid consideration including 
a binding promise to pay money.” 
Even where the mortgagee has not 


‘ Franklin Sav. & Loan Co. v. Fish, 98 Fla. 
683, 124 So. 42 (1929) (Decided prior 
to present Mechanics Lien law but prin- 
ciples appear still applicable.) See also 
Simpson v. Simpson, 123 So. 2d 289 (2d 
Dist. 1960) (priority of advance over 
subsequently acquired homestead status). 

2 Gabel v. Drewrys Limited, 68 So. 2d 
372, 39 ALR 2d 1083 (Fla. 1953); 59 
C.J.S., Mortgages, § 87; Osborne, Mort- 
gages, § 105. 
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obligated itself to advance the full 
proceeds of the loan, but the mort- 
gage contains a provision for future 
advances, the fact that there is no 
binding obligation to make the ad- 
vances may be immaterial. Under 
section 697.04, Florida Statutes, 1959, 
any advances made during the ten 
year period provided therein are se- 
cured to the same extent as if such 
advances were made on the date of 


the execution of the mortgage. Such’ 


lien, even as to third persons without 
actual notice thereof, is valid as to 
all such indebtedness and future ad- 
vances, whether obligatory or other- 
wise, from the time the mortgage is 
filed for record (to the extent of the 
maximum total amount of indebted- 
ness stated in the mortgage). 

If the construction mortgage is re- 
corded after the visible commence- 
ment of operations, the mortgage will 
be inferior to all mechanics liens 
properly perfected regardless of 
whether the first work was performed 
or the first materials were supplied 
by each lienor before or after the 
recordation of the mortgage. How- 
ever, if the prospective lienor fails 
to file his claim of lien within three 
months after he last furnished serv- 
ices or supplies, the mortgage will 
then be prior to that particular me- 
chanics lien.* This results follows* 
even though the prospective lienor 
dealt directly with the owner instead 
of the contractor and, as to the owner, 
has a one year period of time within 
which to file his claim of lien.® 

Where, due to the tardy recorda- 


* Nathman v. Chrycy, 107 So. 2d 782 (3d 
Dist. Fla. 1958); Fisher Lumber Co. v. 
Verhine, 147 Fla. 670, 3 So. 2d 374 
(1941). 

* Ibid. 

* Branch v. McGlynn, 65 So. 2d 32 (Fla. 
1953); Hendry Lumber Co. v. Bryant, 
138 Fla. 485, 189 So. 710 (1939). 


tion of the mortgage, the mortgage 
is junior to the mechanics liens, the 
further question arises whether “prop- 
er payment” of the entire construction 
fund, which protects the owner from 
additional payment, will also protect 
the mortgagee. “Proper payment” is 
defined in section 84.05, although ap- 
plication of the definition requires 
impractical predictions of the cost to 
complete. Assuming that the owner 
has made “proper payment” of the 
entire contract price, no liens could 
be “allowed” under section 84.02. 
Would the mechanics liens remain as 
liens prior to the mortgage but junior 
to the owner's interest since they 
could not be allowed? Or would the 
interest of the owner, prior to the 
mechanics liens, inure to the mort- 
gagee under the covenants of the 
mortgage? 

The existence of a “lien” that is not 
a lien against the fee but is a lien 
prior to a mortgage is abhorrent to 
basic doctrines of estates in land. Ac- 
cordingly, it is submitted that even 
if a mortgage is recorded after the 
visible commencement of operations, 
“proper payment” of the entire con- 
struction price will wipe out the me- 
chanics liens and leave the mortgagee 
prior to all unpaid materialmen and 
subcontractors. 
Il. Effect of Cautionary Notices.— 

Section 84.04(1), Florida Statutes, 
1959, provides a simple but seldom 
used procedure for prospective lienors 
to protect themselves against unsound 
or dishonest contractors. A lienor who 
is performing services or furnishing 
materials may give notice of intention 
to claim a lien to the owner. This not 
only protects the lien claimant against 
loss by the execution of a contractor's 
affidavit pursuant to section 84.04(3), 
but has the practical effect of warning 
the owner to check with the lien 
claimant before making final disburse- 
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ment of funds. If the lien claimant 
were to send a copy of this notice 
to the mortgage lender, only the 
grossest form of mishandling by the 
mortgage lender would result in non- 
payment of the claim unless, of 
course, the contractor had already 
over-committed himself. However, 
even in this latter event, the lien 
claimant would have priority over 
all other lien claimants (except 
laborers) who had not given such 
notices.® 

To an attorney who customarily 
represents construction lenders, the 
failure of suppliers and subcontrac- 
tors to send cautionary notices is dif- 
ficult to understand. The only rea- 
sonable explanation that offers itself 
is that the supplier or subcontractor 
fears that he will anger the contractor 
and luse future business. If such is 
the case, the supplier or subcontractor 
is taking a calculated risk and ought 
to bear the consequences of his de- 
cision. It seems unfair to the owner 
and the lender for the subcontractor 
or supplier to furnish services or ma- 
terials on the credit of the contractor, 
which credit may even be known to 
the subcontractor or supplier to be 
bad, and then, if payment is not 
made, to enforce a lien against the 
property secured by the mortgage, 
when in most instances the mailing 
of a notice of intention to claim a lien 
would have prevented any loss. Nev- 
ertheless, the Florida Supreme Court 
has said that failure to furnish such 
cautionary notice does not prevent 
the subcontractor or materialman 
from perfecting his lien if the con- 
tractor’s affidavit is not executed prior 
to final payment.’ 


®° § 84.06, Fla. Statutes, 1959. 

* All State Pipe Supply Co. v. McNair, 89 
So. 2d 774 (Fla. 1956). To see the vacil- 
lations of the Court in reaching this de- 
cision, read Southern Supply Distributors 
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Ill. Problems Pertaining to Releases of 
Mechanics’ Liens.— 

Most construction lenders require, 
in addition to the contractor's final 
affidavit, a written release of liens 
from all subcontractors and suppliers 
prior to final payment from the con- 
struction fund. If such a release of 
lien, properly drawn and executed, in 
favor of the owner and mortgagee 
is obtained, then no question of pri- 
ority can arise. If the release is in 
favor of the owner only, the mort- 
gagee will still be protected as no 
lien ever arises against the mortgagee 
and the covenants of the mortgage 
will make the release inure to the 
mortgagee. If the release is executed 
in favor of the mortgagee only, it is in 
effect a subordination of the mechan- 
ics lien to the mortgage. In such case, 
the mortgagee, but not the owner, 
will be protected. 


After suffering several recent losses, 
some large suppliers are now refus- 
ing to execute a complete release of 
lien, but, instead, are executing a 
release limited to a certain dollar 
amount which has been paid. These 
“partial” releases are considered un- 
acceptable by many mortgage lenders 
since they do not protect the mort- 
gagee against liens for services ren- 
dered or supplies purchased subse- 
quent to the execution of the “par- 
tial” releases. Danger of loss to the 
lienor arising out of the furnishing 
of materials or services after the exe- 
cution of a complete release of lien 
could be avoided by a system of in- 
ternal control to prevent the furnish- 
ing of additional services or supplies 
unless the original release is returned 
to the supplier, payment is made in 


v. Lansdell, 76 So. 2d 266 (Fla. 1954): 
Shaw v. Del-Mar Cabinet Co., 63 So. 2d 
264 (Fla. 1953); and Southern Paint 
Mfg. Co. v. Crump, 132 Fla. 799, 182 
So. 291 (1938). 
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Among the delegates of The Florida Bar who attended the Inter-American Bar Association 


Conference at Bogota, Colombia, January 27- February 3 were (from left to right) Burton A. 
Landy, Miami; Harry Zukernick, Miami Beach; President Clyde Atkins, Miami; William Reece 


Smith, Jr., Tampa; and Ralph Aguilera, Miami. 


Other Florida delegates included Jonathan 


Ammerman, Claude Pepper and Dr. David Stern, Miami; and Robert A. Peterson, Miami Beach. 


cash, or an instrument specifically rec- 
ognizing the lien is executed by the 
owner and mortgagee. 

Dishonest contractors have been 
known to forge signatures upon or 
alter releases of liens. Since the ques- 
tionable safeguards of requiring wit- 
nesses and acknowledgments are im- 
practical in most situations where sig- 
natures are obtained on the job, the 
lending institution that accepts a re- 
lease of lien does so with the risk that 
it has been forged or altered. The 
best protection against such acts is 
for the lending institution to make a 
telephone check with the lienor to 
verify his signature and the property 
released. Again, as a practical matter 
this imposes too great a burden upon 
most financial institutions and, ac- 
cordingly, spot checking is commonly 
utilized. 

In many instances contractors pre- 
sent releases of lien forms in blank 
to subcontractors and suppliers. If the 
subcontractors and suppliers execute 
such releases in blank and the con- 
tractor subsequently inserts property 
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other than that intended by the claim- 
ant and this is presented to the mort- 
gagee without his knowledge, under 
equitable principles any loss that 
arises should properly fall upon the 
subcontractor or supplier who acted 
so foolishly. 

IV. Problems Pertaining to Conditional 

Sales of Personalty 

When materials furnished to the 
contractor are sold on open account, 
under the law of sales title passes im- 
mediately to the contractor. When the 
materials are incorporated into the 
building, they become a part of the 
realty and title then passes to the 
owner. However, when the supplier 
sells the materials upon a conditional 
sales contract, retaining legal title as 
a security measure, these results do 
not follow. 

Lumber, nails, concrete blocks, and 
other customary building materials 
are usually sold on open accounts 
with title passing at once. Such ap- 
pliances as air conditioners, heating 
systems, refrigerators, and stoves are 
frequently sold on conditional sales 
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President Clyde Atkins of The 
Florida Bar is welcomed to 
Bogota during the Inter-Amer- 
ican Bar Association Confer- 
ence by Dr. Alberto Lleras 
Camargo (left), president of 
Colombia. 


contracts with title retained by the 
seller until payment is made. In the 
latter case, where no specific grounds 
for estoppel exist, neither the contrac- 
tor nor the owner ever obtains title. 
Accordingly, there is no title to which 
the mortgage may attach and the 
conditional seller takes priority over 
the mortgagee.* Construction lenders 
should protect themselves by insert- 
ing in the release of lien form a war- 
ranty that no retain title contract or 
chattel mortgage has been taken by 
the releasor. 
V. Equitable Liens 

One who performs services or fur- 
nishes materials in the improvement 
of real property is not limited to pro- 
ceeding under the mechanics lien law, 
but may act to establish an equitable 
lien on the property improved.*® The 
lien claimant may bring an action in 
chancery to establish the equitable 
lien or to establish either an equitable 
lien or a lien under the mechanics 


*McCampbell Furniture Stores, Inc.,_ v. 
Central Farmers’ Trust, 117 Fla. 351, 158 
So. 283 (1934); 59 C.J.S., Mortgages, 
§ 225. 

* Dewing v. Davis, 117 So. 2d 748 (2d 
Dist. Fla. 1960); Tucker v. Prevatt Build- 
ers, Inc., 116 So. 2d 437 (1st Dist. 1959). 
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lien law.'” Even if the suit to estab- 
lish the equitable lien is brought 
after it is too late to proceed under 
the mechanics lien law, the suit will 
be allowed.'! However, if the me- 
chanics lien was filed and suit was 
not brought within the required one 
year period, a suit thereafter to es- 
tablish an equitable lien will be 
dismissed. 

In view of the possibility that a 
supplier or subcontractor who has not 
filed a claim of lien may nevertheless 
institute a suit to establish an equita- 
ble lien, the lender may never rest 
assured that it will not become in- 
volved in litigation arising out of the 
failure of the contractor to pay con- 
struction bills. Of course, equitable 
principles of estoppel and laches may 
place some limitation upon such suits 
in appropriate circumstances. In ad- 
dition, it seems doubtful whether the 


1 Armstrong v. Blackadar, 118 So. 2d 854 
(Fla. 1960); Green v. Putnam, 93 So. 2d 
378 (Fla. 1957). 

1 Palmer v. Edwards, 51 So. 2d 495 (Fla. 
1951). 

12 Rood Co. v. Luber, 91 So. 2d 629 (Fla. 
1956); Blanton v. Young, 80 So. 2d 351 
(Fla. 1955); Kimbrell v. Fink, 78 So. 2d 
96 (Fla. 1955). 
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court will permit the lienor to pro- 
ceed separately to establish an equi- 
table lien while or after other lienors 
are proceeding or have proceeded 
under the comprehensive provisions 
of the mechanics lien law. Such a 
separate proceeding would disregard 
the priorities established by the law 
and the general principle of limiting 
total recovery to the contract price 
plus any payments improperly made. 
Vi. Possible Solutions 

The solution to all of the problems 
presented herein would be for mort- 
gage lenders to lend money and sup- 
pliers and subcontractors to extend 
credit only to persons of honest char- 
acter and sound financial status. How- 
ever, in the practical world of busi- 
ness, credit information is not infalli- 
ble and the need to lend money or 
do business in volume necessitates 
acceptance of some questionable 
credit risks. It might seem that known 
bad credit risks would find it im- 
possible to borrow money or secure 
credit. While this is frequently true 
of small contractors, it seems that con- 
tractors entering into million dollar 
transactions are usually able to secure 
loans and credit despite a history of 
failure, loss and even dishonesty. Per- 
haps this is a variation of Hitler’s “big 
lie” theory. In any event, even honest 
contractors of apparently sound finan- 
cial status may go under for the first 
time. 

Requiring completion and material- 
men’s bonds for each construction 
loan would be an _ ideal solution. 
Again, however, as a practical matter 
the percentage of contractors who 
can meet the qualifications of bonding 
companies is relatively small. If the 
lender's operation is dependent upon 
a large volume of construction loans, 
of necessity some such loans must be 
made without the added safeguard 
provided by bonds. In addition, the 
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cost of the bonds, which is passed 
off to the owner, adds to the al- 
ready high cost of construction loan 
financing. 

The best plan for a mortgagee is 
to record its mortgage prior to the 
visible commencement of operations, 
to secure and perserve adequate evi- 
dence of this fact, to enter into a 
binding agreement obligating itself 
to advance all of the proceeds of the 
mortgage under conditions which will 
insure that bills are paid and that the 
proceeds are used in the improvement 
of the property, and to obtain verified 
releases of liens from all of the labor- 
ers, suppliers, and subcontractors. A 
mortgage lender who follows these 
steps and who exercises reasonable 
discretion in approving the credit of 
the owners and contractors will suffer 
few losses. The mortgage lender who 
omits any of these procedures leaves 
himself wide open to extensive loss. 

The best plan for subcontractors or 
suppliers is to furnish a notice of in- 
tention to claim a lien in all impor- 
tant transactions. If such notices are 
sent both to the owner and to the 
mortgage lender when the first serv- 
ices or materials are supplied, losses 
to the subcontractor or supplier would 
decrease substantially. In addition, it 
such a subcontractor or supplier uses 
reasonable judgment in passing upon 
the credit risk involved when credit 
is extended to the contractor, the 
losses will decrease even further. 

This article does not purport to rec- 
ommend specific amendments or a 
revision of the existing mechanics lien 
law. While amendment or revision 
would appear to be in order in view 
of the general dissatisfaction with the 
existing statute by all parties in- 
volved, no simple solution exists. 
However, it does seem that any re- 
vision should require subcontractors 
and suppliers to furnish notice of 
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their claims at the earliest possible 
date, should require that a definite 
closing date for claiming all liens be 
established and should recognize that 
mortgagees handle the actual dis- 
bursement of most construction funds. 
Such a plan might provide for a per- 
missive construction fund to be es- 
tablished of the entire contract price 
to be administered by the mortgagee 
or by an independent trustee for the 
benefit of the owner, the mortgagee, 
the contractor, and the mechanics 
lienors. A notice of the existence and 
location of such a fund could be 
posted with the building permit upon 
the property and all interested par- 


ties could file their claims with the 
holder of the fund. When the work 
is completed notice of a closing date 
could be similarily posted so that 
final payment could be made in 
safety. 


These recommendations might 
prove to be as impractical in their 
application as the existing law. What- 
ever procedure is adopted, however, 
should provide complete protection 
to the lender who follows its require- 
ments in order to assure a supply of 
construction money to meet the hous- 
ing needs of Florida’s rapidly grow- 
ing economy. 


STATE OF FLORIDA 
CIRCUIT JUDGES 
1961 


Editor's Note: Because of the many additions and changes to the list of Circuit Judges 
which appeared in the September Directory, a current list is printed here for the convenience 


of Florida lawyers. 


FIRST JUDICIAL CIRCUIT — Escambia, 
Okaloosa, Santa Rosa and Walton 
D. Stuart Gillis, DeFuniak Springs 
Woodrow M. Melvin, Milton 
Charles A. Wade, Crestview 
Ermest E. Mason, Pensacola 
Ralph M. McLane, Pensacola 
Thos. D. Beasley, DeFuniak Springs 
SECOND JUDICIAL CIRCUIT — Frank- 
lin, Gadsden, Jefferson, Leon, Liberty, 
Wakulla Counties 
W. May Walker, Tallahassee 
Hugh M. Taylor, Quincy 
Ben C. Willis, Tallahassee 
Guyte P. McCord, Jr., Tallahassee 
THIRD JUDICIAL CIRCUIT — Columbia, 
Dixie, Hamilton, Lafayette, Madison, 
Suwannee and Taylor Counties 
Samuel S. Smith, Lake City 
R. H. Rowe, Madison 
FOURTH JUDICIAL CIRCUIT — Clay. 
Duval and Nassau Counties 
Charles A. Luckie, Jacksonville 
Edwin L. Jones, Jacksonville 
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W. A. Stanly, Jacksonville 

Albert W. Graessle, Jr., Jacksonville 

William H. Maness, Jacksonville 

John M. McNatt, Jacksonville 

Marion W. Gooding, Jacksonville 

Roger J. Waybright, Jacksonville 

William L. Durden, Jacksonville 

Charles R. Scott, Jacksonville 

Frank H. Elmore, Jacksonville 

FIFTH JUDICIAL CIRCUIT — Citrus, Her- 

nando, Lake, Marion and Sumter 

W. Troy Hall, Jr., Tavares 

D. R. Smith, Ocala 

Carroll W. Fussell, Bushnell 

SIXTH JUDICIAL CIRCUIT — Pasco and 

Pinellas Counties 

John U. Bird, Clearwater 

Thomas J. Collins, St. Petersburg 

Richard Kelly, Dade City 

C. Richard Leavengood, St. Petersburg 

Jack F. White, Clearwater 

Clyde M. Kissinger, St. Petersburg 

Orvil L. Dayton, Jr., Dade City 

T. Frank Hobson, Jr., St. Petersburg 
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SEVENTH JUDICIAL CIRCUIT — Flagler, 
Putnam, St. Johns and Volusia 
Howell W. Melton, St Augustine 
Robt. H. Wingfield, DeLand 
P. B. Revels, Palatka 
Horace D. Riegle, Daytona Beach 
EIGHTH JUDICIAL CIRCUIT — Alachua, 
Baker, Bradford, Gilchrist, Levy and 
Union Counties 
George L. Patten, Starke 
John A. H. Murphree, Gainesville 
NINTH JUDICIAL CIRCUIT — Brevard, 
Indian River, Martin, Okeechobee, 
Orange, Osceola, St. Lucie, Seminole 
Frank A. Smith, Orlando 
Vassar B. Carlton, Titusville 
Roger A. Barker, Orlando 
W. A. Pattishall, Orlando 
D. C. Smith, Vero Beach 
Volie A. Williams, Jr., Sanford 
Wallace Sample, Fort Pierce 
Murray W. Overstreet, Kissimmee 
Wm. G. Akridge, Cocoa 
C. Pfeiffer Trowbridge, Stuart 
TENTH JUDICIAL CIRCUIT — Hardee, 
Highlands and Polk Counties 
D. O. Rogers, Bartow 
Gunter Stephenson, Winter Haven 
William K. Love, Lakeland 
Clifton M. Kelly, Sebring 
J. H. Willson, Bartow 
ELEVENTH JUDICIAL CIRCUIT — Dade 
County 
Francis J. Christie, Miami 
Marshall C. Wiseheart, Miami 
William A. Herin, Miami 
Grady L. Crawford, Miami 
Pat Cannon, Miami 
J. Fritz Gordon, Miami 
Robert L. Floyd, Miami 
Robert H. Anderson, Miami 
Ray Pearson, Miami 
Harold R. Vann, Miami 
Lucien C. Proby, Jr., Miami 
John J. Kehoe, Miami 
Irving Cypen, Miami 


Joe Eaton, Miami 
Hal P. Dekle, Miami 
George E. Schulz, Miami 
Ralph O. Cullen, Miami 
William A. Meadows, Jr., Miami 
Phillip Goldman, Miami 
TWELFTH JUDICIAL CIRCUIT — De- 
Soto, Charlotte, Collier, Glades, Hen- 
dry, Lee, Manatee and Sarasota 
Lynn Gerald, Fort Myers 
Robert E. Hensley, Bradenton 
John D. Justice, Sarasota 
Archie M. Odom, Fort Myers 
Robert E. Willis, Bradenton 
THIRTEENTH JUDICIAL CIRCUIT — 
Hillsborough County 
Roger D. Flynn, Tampa 
Harry N. Sandler, Tampa 
I. C. Spoto, Tampa 
James S. Moody, Plant City 
John Germany, Tampa 
Oliver C. Maxwell, Tampa 
John G. Hodges, Tampa 
Neil C. McMullen, Tampa 
FOURTEENTH JUDICIAL CIRCUIT — 
Bay, Calhoun, Gulf, Holmes, Jackson, 
Washington 
Robert L. McCrary, Jr., Marianna 
E. Clay Lewis, Jr., Panama City 
W. L. Fitzpatrick, Port St. Joe 
FIFTEENTH JUDICIAL CIRCUIT—Brow- 
ard and Palm Beach Counties 
Jos. S. White, West Palm Beach 
Lamar G. Warren, Fort Lauderdale 
Otis Farrington, Ft. Lauderdale 
James H. Walden, Fort Lauderdale 
R. O. Morrow, Lake Worth 
James R. Knott, West Palm Beach 
Culver Smith, West Palm Beach 
Richard M. Sauls, Hollywood 
Ted Cabot, Fort Lauderdale 
Robert S. Hewitt, West Palm Beach 
George W. Tedder, Jr., Fort Lauderdale 
SIXTEENTH JUDICIAL CIRCUIT—Mon- 
roe County 
Aquilino Lopez, Jr., Key West 


| was much troubled in spirit, in my first years upon the bench, to find 
how trackless was the ocean on which | had embarked. | sought for certainty. 
| was oppressed and disheartened when | found that the quest for it was futile. 
| was trying to reach land, the solid land of fixed and settled rules, the paradise 
of a justice that would declare itself by tokens plainer and more commanding 
than its pale and glimmering reflections in my own vacillating mind and con- 
science. | found ‘’with the voyagers in Browning’s Paracelsus that the real 


heaven was always beyond.” 


Benjamin N. Cardozo, Nature of the Judicial Process 166 (1921). 
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HE FLORIDA BAR with the assistance 

of the Tax Section and the Com- 
mittee on Legal Institutes and Con- 
tinuing Legal Education will sponsor 
a statewide estate and gift tax insti- 
tute for Florida lawyers on May 17-18 
at the Diplomat Hotel, Hollywood 
Beach, in conjunction with the 1961 
Florida Bar Convention. 

With Florida’s expanding economy 
and its increasing population, the 
problem of estate and gift taxes is 
becoming an ever increasing concern 
to The Florida Bar. At one time or 
another each year, nearly every 
Florida lawyer handles an estate, and 
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CONVENTION INSTITUTE 
May 17-18 
Hollywood Beach 


GURNEY 


SIMMONS 


a great many handle transfers of 
property by their clients without the 
client’s receiving full and adequate 
consideration for the property. Each 
transfer of property whether oc- 
casioned by death or an inter vivos 
purpose must run the gauntlet of 
estate and gift tax laws. 

To assist the general practitioner in 
meeting his responsibility with respect 
to estate and gift tax matters, The 
Florida Bar is sponsoring this institute 
as an intensive study of the elemen- 
tary and basic principles of estate and 
gift tax law and practice. 

An outstanding group of Florida 
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tax practitioners will take part in the 
program. Heading this list are Horace 
R. Drew, Jr., William O. E. Henry, 
and Charles B. Kniskern, all past 
chairmen of the Tax Section, and 
Leonard W. Cooperman and John J. 
Trenam, two long-time members of 
the Executive Council of the Tax 
Section. 

The Internal Revenue Service will 
be represented by James B. Marshall, 
group chief, Estate and Gift Tax 
Examiners, district of Florida. 

A prominent representative from 
the Treasury Department or from 
Congress will review recent develop- 
ments in tax legislation at a luncheon 
meeting on Thursday, May 18. 

Discussions on Factual Situations 

The institute discussions will be 
based on a specific factual situation 
which will incorporate those problems 
most frequently encountered by the 
general practitioner. The fact pattern 
will be presented in written form and 
will be slanted towards the estate and 
gift tax problems of small and me- 
dium-sized estates. A typical marital 
deduction will and a typical revocable 
inter vivos trust will be used as dis- 
cussion aids. In addition, completed 
federal estate and gift tax returns will 
be distributed and analyzed. 


The opening session of the institute 
on May 17 will be devoted to a dis- 
cussion of the gross estate for estate 
tax purposes. Jointly owned property 
and the valuation of stock in closely 
held corporations will be considered. 
Special attention will be given to the 
problems of Florida real estate, in- 
cluding grove property. Property sub- 
ject to encumberances will be touched 
upon; and the taxability of life in- 
surance proceeds will be discussed. 
The difficulties presented in reporting 
a decedent’s interest in a sole pro- 
prietorship or a partnership will be 
considered. In addition, the reporting 
of stocks, bonds, mortgages, accounts 
receivable, notes receivable, accrued 
interest and dividends will be men- 
tioned. 

The relationship between the estate 
and gift taxes will be considered at 
the first afternoon session, and, the 
gift tax law will be analyzed. 

The annual exclusion and the life- 
time exemption will be explained. 
Gifts under the Florida Gifts to 
Minors Act and in trust will be con- 
sidered. The increased use of the 
funded and unfunded insurance trust 
will be covered. The discussions will 
also emphasize the troublesome “fu- 
ture interest” problem and the so- 
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called “minor’s trust.” The marital 
deduction on gifts to a spouse and 
powers of appointment will be ex- 
plained. 

The notion widely held by lawyers 
and laymen alike that joint ownership 
of property is the most advantageous 
form of ownership will be discussed; 
and, the estate and gift tax conse- 
quences resulting from such owner- 
ship will be pointed out. Specifically, 
the gift tax consequence on taking 
real property as compared to personal 
property in some form of joint owner- 
ship will be analyzed; and, the gift 
tax problems occasioned by the ter- 
mination of joint ownership will be 
discussed. Finally the estate tax inci- 
dents of joint ownership will be con- 
sidered, particularly those resulting 
upon the death of the person who 
contributed the consideration for the 
property. 

Estate Tax Deductions 

The third session will be devoted 
primarily to estate tax deductions, 
particularly to administration  ex- 
penses and the marital and charitable 
deductions. 

The advantages and disadvantages 
of the marital deduction will be com- 
pared; and, the popular notion that 
it is a simple task to draft a marital 
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deduction will will be dispelled. The 
complexities and ramifications of the 
three basic types of marital deduction 
clauses will be traced; and examples 
of each type will be analyzed. The 
“terminable interest” dangers will be 
considered. 


The fourth and last session will be 
on the afternoon of May 18 and will 
be devoted to a mock conference with 
the Estate and Gift Tax Examiner 
from the Internal Revenue Service. 
Special consideration will be given to 
contemplation of death problems and 
valuation difficulties. 


Basic practice and procedure will 
be outlined. The speakers will con- 
sider the problems raised by the find- 
ing of additional property after the 
estate tax return is filed. The effect of 
the failure to file estate and gift tax 
returns will be discussed. The prob- 
lems raised in paying estate and gift 
taxes will be considered, particularly 
the ten year installment payment plan 
and extensions for filing and payment. 

Every effort is being made to make 
this institute a highlight of the 1961 
Florida Bar Convention. It is designed 
to cover fundamentals and only funda- 
mentals will be discussed. Ample op- 
portunity will be given to the regis- 
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trants to ask questions and take part 
in the discussions. There is no special 
registration fee for the institute, other 
than the $10 registration fee for the 
convention. There will be a small 


charge for the luncheon meeting on 
May 18. 

For additional information write 
Sherwin P. Simmons, 1002 Citizens 
Building, Tampa 2, Florida. 


SCHEDULE 
ESTATE AND GIFT TAXATION FOR THE GENERAL 
PRACTITIONER 
In Conjunction with the 1961 Florida Bar Convention 
DIPLOMAT HOTEL, HOLLYWOOD BEACH 
MAY 17-18, 1961 
A Study of the Basic Principles of Estate and Gift Tax Law 


WEDNESDAY, MAY 17 


8:00 REGISTRATION 
Lobby, Diplomat Hotel 
9:45 WELCOME 


Reginald L. Williams, Chairman, Legal Institutes Committee, The Florida Bar 


OPENING REMARKS 


George W. Ericksen, Chairman, Tax Section 
Sherwin P. Simmons, Chairman, Committee on Education and Information, 


Tax Section 
10:00 ABC’s OF ESTATE TAX LAW 


An Analysis of the Gross Estate, Jointly Owned Property and the Valuation of 
Stock in Closely Held Corporations, Problems of Florida Real Estate, Property 
Subject to Encumberances, Taxability of Life Insurance Proceeds, Interests in 
Sole Proprietorships and Partnerships, Stocks, Bonds, Mortgages, Accounts and 
Notes Receivable, Accrued Interest and Dividends. 

SPEAKERS: William O. E. Henry, Leonard W. Cooperman 


2:00 ABC’s OF GIFT TAX LAW 


Annual Exclusion and Lifetime Exemption, Gifts Under Florida Gifts to Minors 
Act, Gifts in Trust, Marital Deduction, Powers of Appointment, Future Inter- 
ests, Minors’ Trust, Jointly Owned Property. 

SPEAKERS: Charles B. Kniskern, Horace R. Drew, Jr. 


THURSDAY, MAY 18 


10:00 ESTATE TAX DEDUCTIONS 


Administration Expenses, Marital Deduction, Charitable Deduction 
SPEAKERS: John J. Trenam, William O. E. Henry 


12:30 LUNCHEON ADDRESS 


“Recent Developments in Tax Legislation” 
TOASTMASTER: J. Thomas Gurney, Jr., Vice Chairman, Tax Section 


SPEAKER: To be announced. 
2:00 ESTATE AND GIFT TAX AUDIT 


Conference with Revenue Agent 


SPEAKERS: James B. Marshall, Horace R. Drew, Jr., Leonard W. Cooperman. 
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QUESTIONNAIRE ON ARBITRATION 
(Information regarding the use of the provisions of the Florida Arbi- 
tration Code by members of The Florida Bar is requested for a proposed 
analysis of the subject in a forthcoming issue of the Journal. Please 


tear out this questionnaire and send with your answers to Bernard 
Arbuse, 151-B, South County Road, Palm Beach.) 


Are you familiar with the Florida Arbitration Code—Sections 57.10- 
57.31, Florida Statutes—1959? 


Have you had recourse to arbitration since its enactment in 1957? 
How many times? 


Do you provide for arbitration in your contracts? 


How many provisions for arbitration have you provided for in the 
past three years? 


How many arbitrations have you been involved in in the past three 
years? 


Do you favor one or three arbitrators? 
Have you ever sat as an arbitrator? 
What is your experience and reaction to arbitration? 


Explain any special circumstances or experiences with arbitration. 
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FROM THE CONVENTION CAPITAL 
OF THE RESORT WORLD 


WELCOME 


TO THE 1961 CONVENTION OF 
THE FLORIDA BAR 


How exceedingly proud we are that you’ve chosen us for 
your Eleventh Annual Meeting. We promise you won’t be 
sorry when you see how we’ve arranged to make this the 
most delightful convention you’ve ever attended. Not only 
will you thoroughly enjoy your conferences in our comfort- 
able, acoustically perfect meeting rooms -- but the very best 
things in life are yours for relaxation on our 400 acres of 
space and splendor. In between or after meetings, you can 
bask inthe sunonour 1200-foot ocean beach, or swim when 
you please in any one of our five pools: Play FREE Golf 
on our own on-premises, 18-hole PGA course, or -- day-and- 
night golf on our fully-lit par-3, 9-hole course! Prefer tennis? 
We have 6 clay courts! If you’re an angler, fish from our 
fleet of boats or from our Yacht Dockage, on the Intracoast- 
al Waterway. By night, you can relax in the seclusion of 
the cocktail lounges ... we have five to choose from ... or 
dine, dance and enjoy headline entertainment. Name it; it’s 
here ... and all for you! We are confident this will be a con- 
ference you'll long remember. 
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REGISTRATION AMD RESERVATION FORM) 
1961 ANNUAL CONVENTION OF THE FLORIDA BAR | Hotel and must be occompanied 


by the advance registration fee. 


DIPLOMAT HOTEL and COUNTRY CLUB | 7.: resERVATION MANAGER 
Holl ywood-by-the-Sea DIPLOMAT HOTEL 
May 18, 19, 20, 1961 HOLLYWOOD, FLORIDA 


Enclosed is my check payable to Ralph Quillian, Convention Chairman, in the amount 
of $10 to cover registration for The Florida Bar’s 11th Annual Convention. My wife 
will __ will not __ attend the Convention. (No registration fee required for wives 
of members.) The Convention Registration Fee entitles you to attend without extra 
charge the Estate and Gift Tax Institute beginning May 17, 1961. 


Please reserve for me the accommodations indicated below 


DIPLOMAT EAST 
(Full American Plan - Includes Meals) 
[__] Twin bedded room and bath (two persons) at $18.00 per person per day 


[__] Single room and bath (one person) at $20.00 per day 

[_] Parlor in connection with twin or single bedrooms at $10 - $15 per day 
[__] Cabana (accommodating a maximum of 6 to 8 persons) at $10.00 per day 
(The above rates include all meal functions. Add $1.50 per person per day to 
cover all meal gratuities. No additional room charge for children under twelve 
sharing room with adults. 


DIPLOMAT WEST DIPLOMAT INN 


(European Plan - no Meals Included)* Adjacent to Golf Courses and Country Club 
Twin bedded room and bath (two persons (European Plan - no Meals Included)* 


[_]$6 [_] $7 per person per day Twin bedded room and bath (two persons) 
Single room and bath (one person) _] $7 [_] $8 per person per day 
[_] $10 per day Single room and bath (one person) 


(some rooms available with kitchens) | [__] $10 [_] $12 per day 


*Meal function tickets will be available at the registration desk for members 
of The Florida Bar who are not registered in the Diplomat East onthe Ameri- 
can Plan. 


| will arrive at ‘m-May —___, 1961: depart May 


Number in my party: 


Their names: 


My name: 
Street address: 
City and State: 
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IMPORTANT 
On What Committees Are You Interested in Serving? 


The services of The Florida Bar to its 
members and to the public are accomplished 
largely through work in committees. It is 
essential to the future of our programs that 
the many talents of our members be mobi- 
lized on the committees. 


You can assist President - elect Charles 
B. Fulton in preparing his recommendations 
to the Board of Governors by mailing this 
tear sheet to him expressing your interests 
and special areas of competence. The next 
administrative year commences immediate- 
ly after the annual convention on 20 May 
1961. 


Please send this tear sheet directly to 

Charles B. Fulton, Postoffice Box 1391, 

West Palm Beach, prior to April 15. This year’s committees are listed in 
the Roster and Directory at page 562. 


(Please Print or Type) 


Name. 


Address. 


City. 


COMMITTEES 


(1) 


(2) 


(3) 
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Members of the Board of Governors and representatives of the Committee on Legislation 

met for three days in February to study legislative proposals. Standing left is Justice of the 

Supreme Court and Chairman of the Judicial Council, Stephen C. O’Connell, who presented 

the council's proposed revisions for Florida’s trial court system. Seated from left to right are 

Paul B. Comstock, executive director of The Florida Bar, President Clyde Atkins, and Circuit 

Judges W. May Walker, Tallahassee; Hugh M. Taylor, Quincy; and John A. H. Murphree, 
Gainesville; and Harry Zukernick, member of the Board of Governors. 


Photo Report 


Bar Studies Legislative Proposals 


Heskin A. Whittaker, standing at left, points out to other members 
of the Board of Governors the provisions of three proposed bills 
that would affect the personal property rights of infants. Seated 
left is Roy E. Kinsey, member of the Board from the Seventh 
Circuit. 


The Committee on Municipal Law of which Ralph A. Marsicano 
is chairman presented for consideration by the Board a proposal 
whereby the law in Florida might be clarified as to tort liability 
of governmental agencies. Lower left photo shows Paul S. Buck- 
man of Plant City, and lower right photo, Jack R. Rice, Jr., of 
4 Miami, representatives of the committee, discussing the proposed 
changes to Section 22, Article III. 


Letters in the Bar 


Trial Court Revision 
Honorable C. Clyde Atkins 
President, The Florida Bar 
916 DuPont Building 
Miami, Florida 


Dear Clyde: 

I have read with interest the Jan- 
uary, 1961, Florida Bar Journal and 
the article therein relating to the pro- 
posed revisions for Florida’s trial 
court system. 

The Conference of Circuit Judges 
of Florida, on January 21, 1961, 
adopted a committee report which 
contains, in the judgment of the cir- 
cuit judges, some constructive criti- 
cism of and suggested amendments 
to the proposal of the Judicial Coun- 
cil. 

I feel that the attorneys of Florida 
should have the benefit of this in- 
formation, and respectfully request 
that the enclosed report be published 
in The Florida Bar Journal in the 
next issue thereof. 

With kindest regards, I am 

Sincerely yours, 
Wooprow M. MELVIN 
Secretary 


January 20, 1961 
Honorable Harry N. Sandler, 
Chairman 
Circuit Judges’ Conference 
Tampa, Florida 


Sir: 

Your committee, heretofore ap- 
pointed to study the proposed revi- 
sion to Article V of the Constitution 
of Florida, begs to report that, in the 
first instance, it is the sense of the 
committee that there is no pressing 
need for a comprehensive revision of 
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the existing portions of Article V deal- 
ing with the trial courts. This commit- 
tee also deems that there does not 
exist in the public interest a necessity 
for extensive and experimental revi- 
sion of the respective jurisdictions of 
existing trial courts or their contem- 
plated counterparts. We do recognize 
that the existing system is not perfect 
and that there are areas in which 
substantial improvements could be 
made, but we are apprehensive that 
sweeping revisions would likely cre- 
ate as many or more problems as it 
would solve. We, of course, do stand 
ready for improvement in constitu- 
tional provisions wherever it may be 
clearly demonstrated that a proposal 
would be an improvement. However, 
we do feel that extreme caution should 
be exercised in indulging at the con- 
stitutional level in experimentation. 


We wish to further report that the 
committee has been engaged for near- 
ly four years in a continuing study of 
continuous proposals to revise Article 
V of the Constitution, and that, lit- 
erally, before we conclude our study 
of one draft, the Judicial Council pro- 
poses a new draft. In all fairness we 
must observe that in a number of in- 
stances of new or amended drafts 
there have been included suggestions 
for changes which the circuit judges 
have made. Many of the suggestions 
have been adopted by the Judicial 
Council and there has been mani- 
fested by the Judicial Council a dis- 
position to cooperate. The last pro- 
posed draft, dated November 1, 1960, 
does contain a great many provisions 
which we have proposed or recom- 
mended. However, we do feel that 
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there yet remains several major areas 
for discussion, and the wisdom of 
which we seriously question. There 
are also other matters of less substance 
but yet which we deem worthy of 
continued consideration and improve- 
ment. First, we will discuss the major 
areas in question and then we will 
mention the other matters we would 
like to bring to your attention. 

Section 6(5). Such proposed sub- 
section provides that the legislature 
may establish a family and children’s 
division for any circuit court to serve 
in one or more counties of the circuit. 
Your committee does not feel that 
such a provision is needed, but in any 
event, the proposal should not be ef- 
fected without a referendum in the 
locality affected. Your committee also 
believes that a separate “family and 
children’s court” should estab- 
lished, having authority to handle 
such juvenile matters as the juvenile 
court now possesses with additional 
authority to handle support matters 
for the entire family and also such 
other domestic relations matters as 
involve children and which are re- 
ferred to that court by the circuit 
court. Such a proposal was tentatively 
agreed to by a committee of the Judi- 
cial Council at meetings held on April 
29th and June 3, 1960, but such agree- 
ment is not incorporated in the most 
recent draft by the Judicial Council. 
Such proposal can be effected by a 
statutory enactment without the ne- 
cessity of constitutional revision; this 
is true because the present Constitu- 
tion provides that circuit courts “shall 
have exclusive jurisdiction in all cases 
in equity except such equity jurisdic- 
tion as may be conferred on juvenile 
courts.” Therefore, it appears that the 
Legislature may confer such addi- 
tional equity jurisdiction on the ex- 
isting juvenile courts to hear and de- 
termine the matters set forth. 
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In addition, the costs of such 
courts will be a considerable expense 
to the state. The Judicial Council has 
determined that “the fact that juve- 
nile court services would be financed 
from state rather than county funds 
suggests that in general, at least, more 
adequate financial support would be 
provided.” Thus, the state, rather than 
the larger counties would bear the 
burden of paying not only the salary 
of the juvenile court judge but also the 
salaries of the various supervisors, 
probation officers, case workers, and 
other court attaches. 

The declared objective of The Judi- 
cial Council in proposing a revision 
of Article V is to eliminate the “hodge 
podge” in our present court system. 
Yet, their proposal with reference to 
the juvenile courts would create three 
types of juvenile courts, viz: a division 
of the circuit court, a separate juvenile 
court, and a juvenile court under the 
county judge. Instead of eliminating 
hodge podge, it is being created. 

Also, it is expected that by putting 
the juvenile court in the circuit court, 
the juvenile court would enjoy higher 
prestige. Actually, we feel that the 
juvenile courts and the juvenile judges 
now enjoy respect and prestige. The 
merger would seem more likely to 
overburden it with domestic relations 
cases and hinder its usefulness in deal- 
ing with the problems of juveniles. 
The committee feels that because of 
the unusual functions of juvenile 
courts, they are not logically identi- 
fied with other trial courts, especially 
in administration. 

Section 7 (4) provides for the merg- 
er of the county court and circuit 
court in counties having a population 
of at least 100,000, subject to referen- 
dum. Your committee is of the opinion 
that this creates untold confusion and 
tremendously added expense to the 
state, is not necessary and should be 
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eliminated from the proposal. 

Here again tremendous expense will 
be added to the state. It is doubtful 
that the smaller counties would be 
willing to take from the large counties 
the financial burden of supporting 
county courts and place such burden 
on the state. For example, Dade 
County now pays for eleven such 
judges and their offices; Duval pays 
for four such judges; other large 
counties are in similar situations and 
probably would be happy to pass their 
financial burdens to the state; in addi- 
tion, the state contributes to the cir- 
cuit judges’ retirement fund. Duval 
County's financial burden for their 
four judges’ salaries, who would be 
circuit judges, is $58,000.00 annually; 
under the new arrangement, the 
state’s financial burden for four such 
judges for Duval County would be 
$58,440.00; for Dade County the 
state’s burden would be $161,040.00 
annually; others would be similar. 

In this instance, two types of court 
would be created instead of the one 
now in existence, viz: a circuit court 
embracing all county court jurisdic- 
tion, and a county court as now exist- 
ing. 

Section 7 (5) provides that the 
Legislature may create a division of 
the circuit court to handle matters 
relating to probate, guardianship, in- 
competency and the administration of 
trusts. Your committee feels that there 
is nothing to be accomplished by such 
merger and that in every event it 
should provide for a referendum and 
should be limited to counties having 
a population in excess of 75,000. Along 
this line, Section 21 (11) automat- 
ically merges the probate jurisdiction 
of eleven named counties into the cir- 
cuit court of those counties and auto- 
matically transfers the countv judges 
of those counties to the circuit bench. 
Your committee feels that such pro- 
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posal is subject to the same objections 
above expressed. 

Here again instead of one type 
court which exists at present, three 


_ types of courts will be created, viz: 


a probate division of the circuit court, 
a county court handling all matters 
except probate and allied cases, and 
the existing county judge’s court. 

The proposal by the Judicial Coun- 
cil would create six different kinds of 
circuit courts: 1. a court as presently 
constituted; 2. a court as at present, 
but with juvenile jurisdiction; 3. a 
present court, but with probate juris- 
diction; 4. a present court, but with 
juvenile and probate jurisdiction; 5. a 
present court with all added county 
court jurisdiction; and 6. a court as 
presently exists, but with all added 
county court and juvenile court juris- 
diction. This does not appear to elim- 
inate a great deal of so-called “hodge 
podge.” 

In addition to the foregoing com- 
ments, there are several areas which 
may be considered to be of less sub- 
stance but which your committee feels 
need attention. They are: 

Section 5 (1). The proposal pro- 
vides that there shall be three or 
mure appellant districts. Your com- 
mittee believes that three appellant 
districts, each with a maximum of 
seven judges, with three of such 
judges constituting a panel for the 
hearing and disposition of cases be- 
fore the court, provide adequate ap- 
pellant courts and that there should 
be no more than three such districts, 
which is now provided. 

Section 10 (3). It is provided in the 
proposal that the Legislature mav 
abolish the office of county prosecut- 
ing attorney in any county; and con- 
solidate such duties in the office of 
state attorney. We feel that the pro- 
vision should also provide for the re- 
establishment of the office of prose- 
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cuting attorney as well as its aboli- 
tion. It is also recommended that 
neither the abolition nor re-establish- 
ment be accomplished until after ap- 
proval by referendum in the county 
affected. 

Section 13. It is proposed that when- 
ever a vacancy occurs in the office of 
judge, or whenever a new judgeship 
is created, the governor should ap- 
point for the remainder of the entire 
term of such class of judges. Your 
committee is of the opinion that the 
appointment shauld only be until after 
the next general election. 

Section 17. It is proposed that when 
a retired justice or judge is assigned 
to active judicial service, that he be 
paid as additional compensation the 
difference between “his normal re- 
tirement benefits’ and the com- 
pensation of the other members of the 
court to which he is assigned. To 
clarify and strengthen the proposal, it 
is suggested that the words “his nor- 
mal retirement benefits” be stricken 
and the words “the actual retirement 
compensation being paid to him” in- 
serted in lieu thereof. 

Section 21 (2) The proposal delays 
the effective date of several sections 
until October 1, 1965, or until after 
two sessions of the Legislature. Sec- 
tion 21 (1) provides that the Article 
does not become effective until the 
Ist day of July, 1963, which permits 
an intervening session of the Legisla- 
ture between the time the proposal is 
adopted by the people and its effec- 
tive date. Your committee, therefore, 
sees no need for Section 21 (2) and 
believes it should be eliminated. 

Section 21 (13). The committee 
would suggest that the last three lines 
of this proposed sub-section be elim- 
inated. The sub-section, as now pro- 
posed, would provide that “until in- 
creased according to law, the num- 
ber of county judges authorized for 
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each county shall be fixed at the total 
number of county judges that is 
authorized at the time this Article 
goes into effect, plus the number of 
judges of other courts that will be- 
come judges of the county court of 
the respective county under this Ar- 
ticle and schedule, less the number 
of county judges of the respective 
county, who will become judges of 
the probate division of the circuit 
court under this Article V and sched- 
ule.” By eliminating the underlined 
provision there would remain author- 
ity to fill the office of county judge 
to perform the non-probate duties of 
that office. Unless this is done there 
will be inadvertently created a situa- 
tion in many counties, and probably 
in most counties, in which there 
would be no county judge or other 
officer to perform the non-probate du- 
ties of the county judge. We recog- 
nize that this is probably an inadvert- 
ent oversight and we believe that the 
dilemma would be cured by the dele- 
tion of the last three lines above men- 
tioned. 

Section 21 (15) (D). The sub-sec- 
tion provides that all separate juvenile 
and juvenile and domestic relations 
courts shall continue to exist but that 
they may be merged into a division of 
the circuit court “by Act of the Legis- 
lature followed by county wide refer- 
endum.” We recommend that the 
word “followed” should be changed 
to “approved.” 

Section 21 (20). The third and 
fourth paragraphs of such sub-sections 
provide that in Escambia County 
there is created the office of county 
clerk in addition to the office of clerk 
of the circuit court. Your committee 
sees no reason for Escambia County 
to be treated differently than other 
counties and therefore, suggests that 
the third and fourth paragraphs of 
the sub-section be stricken. 
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Officers of the Lake-Sumter Bar Association 


’ are pictured following a recent meeting. From 


left to right (seated) are Fifth Judicial Circuit 

Judge W. Troy Hall, Jr., immediate past pres- 

ident-elect, and Immediate Past President W. 

M. Kennedy. Standing, left to right, are Irving 

F. Morse, newly elected secretary, and Robert 
E. Pierce, new president. 


In addition to the foregoing com- 
ments there are several minor correc- 
tions, more in the nature of typo- 
graphical errors, which should be 
made in the proposed revision. 

Also, the Judicial Council has re- 
quested this Conference to give spe- 
cial consideration to Section 14 of the 
proposed revision wherein it is pro- 
vided that the justices and judges 
shall be elected “as other state and 
county officials are elected.” It has 
been suggested that this language be 
changed to read “as provided by law.” 
Such a change would, of course, per- 
mit the Legislature to adopt the so- 
called Missouri Plan, or any other 
plan it might desire. Apparently, in 
Florida, there are some who feel that 
the selection of judges is beginning to 
be on a political party basis, rather 
than on qualifications of the candi- 
date. This question is being studied 
by a separate committee of this Con- 
ference and we, therefore, make no 
recommendations on the subject. 

Your committee does not recom- 
mend approval or disapproval of the 
proposed merger of the Court of Rec- 
ord of Escambia County, Florida, into 
the Circuit Court of the First Judicial 
Circuit. This is considered a local mat- 
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ter of concern to the Bench and Bar 
of such circuit. 
Respectfully submitted, 
Cuartes A. LUCKIE 
Chairman Fourth Circuit. 
Woodrow M. Melvin, Milton—1st Cir- 
cuit 
W. May Walker, Tallahassee — 2nd 
Circuit 
Hal W. Adams, Mayo—3rd Circuit 
D. R. Smith, Ocala—5th Circuit 
Orvil L. Dayton, Jr., Dade City—6th 
Circuit 
Robert H. Wingfield, Holly Hill—7th 
Circuit 
John A. H. Murphree, Gainesville— 
8th Circuit 
Frank A. Smith, Orlando—9th Circuit 
Gunter Stephenson, Winter Haven— 
10th Circuit 
Robert L. Floyd, Miami—11th Circuit 
Lynn Gerald, Ft. Myers—12th Circuit 
John Germany, Tampa—13th Circuit 
E. Clay Lewis, Jr.—Panama City—14th 
Circuit 
Lamar C, Warren, Ft. Lauderdale— 
15th Circuit 
Aquilino Lopez, Jr., Key West—16th 
Circuit 
Ben C. Willis, Tallahassee, Secretary 
to Committee. 
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Members of the Lake-Sumter Bar Association 
were addressed recently by Parks M. Car- 
michael, member of The Florida Bar Board of 
Governors and the Real Property Section, who 
spoke on the section’s proposed Marketable 
Title Act. Looking over the act as printed in 
the December Journal are Carmichael, W. M. 
Kennedy, immediate past president of the 
Lake-Sumter Bar Association, and Henry L. 
Pringle, Leesburg, Fifth Circuit regional rep- 
resentative of the Real Property Section. 


RESOLUTION 

WHEREAS, the Lake-Sumter Bar 
Association at its annual meeting held 
on February 21, 1961, had as_ its 
speaker, Parks M. Carmichael, of 
Gainesville, Florida, co-chairman of 
the Marketable Title Committee of 
The Florida Bar; and, 

WHEREAS, this Association has at 
this meeting unanimously approved 
in principle the Proposed Marketable 
Title Act; therefore, 

BE IT RESOLVED by the Lake- 
Sumter Bar Association that this As- 
sociation do unanimously approve in 
principle the Proposed Marketable 
Title Act; that a copy of this resolu- 
tion be certified to the Board of Gov- 
ernors of The Florida Bar, and to each 
member of the 1961 Legislature of 
Florida from Lake and Sumter Coun- 
ties, of Florida. 

IrvinG F. Morse 
Acting Secretary 


Broward County Lawyer Placement Service 


Gentlemen: 


The Broward County Bar Associa- 
tion has established a new facility 
within its framework known as the 
Broward County Lawyer Placement 
Service, for the purpose of effectively 
locating young attorneys in this area. 

Any enquiries on this matter should 
be sent to the chairman of the Brow- 
ard County Lawyer Placement Com- 
mittee, c/o Sutton, James & Singer, 
Suite 210, 1776 E. Sunrise Blvd., Fort 
Lauderdale, Florida. Other members 
of the committee are: Charles J. King, 
Robert P. Kundinger, J. Peter Fried- 
rich, and John T Carlon, Jr. 


Cordially, 
JouN BrecejeskI, JR. 


Chairman, Lawyer Placement 
Committee 


The hardship of the particular case is no reason for melting down the law. 
For the sake of fixedness and uniformity, law must be treated as a solid, not as 
a fluid. It must have, and always retain, a certain degree of hardness, to keep its 


outlines firm and constant. 


Water changes shape with every vessel into which 


it is poured; and a liquid law would vary with the mental conformation of judges, 
and become a synonym for vagueness and instability. 


Bleckley, J., Southern Star Lightning Rod Co. v. Duvall, 64 Ga. 262, 


268 (1879). 
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Labor Law Review | 


CURRENT DEVELOPMENTS 
Work-Assignment Disputes 


The Supreme Court has interpreted 
section 10(k) of the NLRA, as 
amended, as requiring the Board to 
decide jurisdictional work disputes on 
their merits and thus to award the 
work in question to one of the com- 
peting employee groups.’ This deci- 
sion is contrary to the Board’s prac- 
tice, but is the same result reached 
by three of the four courts of appeal 
that have considered the problem.? 


Section 10(k) 
proceedings are a 
condition prece- 
dent to a section § 
(b)(4)(D) unfair 
labor practice find- 
ing. In the past, 
the Board has 
determined the dis- 
} pute by simply in- 

BURKE quiring into wheth- 
er the work assignment by the em- 
ployer violated any agreement be- 
tween the employer and the striking 
union or any Board order or certifica- 
tion. If it did, then the strike was law- 
ful. If it did not, then the employer's 


"NLRB v. Radio Engineers Union, ——— 
L. Ed. 2d—(1961). 

*See 34 Fla. B. J. 107-09( 1960) for a re- 
view of the problems involved. Subse- 
quent to that article, the Fifth Circuit 
upheld the Board’s position in NLRB v. 
Local 450, International Union of Operat- 
ing Engineers, 275 F. 2d 413 (5th Cir. 
1960). 


Prepared for The Florida Bar by the 
Committee on Labor Relations. Granville 
M. Alley, Jr., Chairman; Norman F. Burke, 
Editor. 


assignment was in effect confirmed 
and if the union continued to strike in 
the face of this determination, then 
the unfair labor practice would be 
enjoined. 

In deciding to whom work should 
be assigned, the Board will enter a 
field foreign to it. Some precedents 
are available from arbitrators’ awards 
and private arbitration forums such as 
the National Joint Board. Whether 
the Board will act by rules and regu- 
lations or upon a case by case basis 
remains to be seen. Although a Board 
award will largely displace the em- 
ployer’s judgment in making an as- 
signment, in most instances the em- 
ployer is more interested in eliminat- 
ing costly work stoppages between 
competing employee groups than in 
who actually performs the work. 


Secondary Boycotts 


In a precedent setting decision, the 
Board ruled that consumer picketing 
at retail stores that sell products of 
the employer with whom the union 
has a dispute is an unlawful secon- 
dary boycott.* 

The picketing at each store consist- 
ed of a single person walking on the 
sidewalk in front of customer en- 
trances carrying a sign asking custom- 
ers not to buy certain goods on sale at 
the retailer's. These goods were pro- 
duced by the manufacturer whom the 
picketing union had struck. The pick- 
eting began after the employees of the 
retailers arrived and ceased before 


= United Wholesale & Warehouse Em- 
ployees, Local 261, 129 N.L.R.B. No. 125 
(1960). 
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they left. No deliveries were interfered 
with and no employee of any neutral 
employer refused to work or to handle 
the primary employer's goods. 

The Board found that this conduct 
constituted two violations of the 
amended secondary boycott sections. 
First, the consumer picketing unlaw- 
fully threatened or coerced the re- 
tailers for the objective of seeking to 
force the retailers to cease doing busi- 
ness with their supplier. While a 
union may carry on certain publicity 
campaigns in an effort to advertise its 
disputes, it cannot under the 1959 
Act amendments use the means of 
consumer picketing at a secondary 
site. This holding represents a major 
change in the law. It is an interpre- 
tation which the congressional legis- 
lative history seemed to demand. Sec- 
ond, the picketing was held to have 
induced the retailers’ employees for 
the same objective despite the fact 
that the only awareness the employees 
had of the picketing was when they 
used customer entrances during busi- 
ness hours and when the employees 
could sce the picket sign from where 
worked. 

The cease and desist order enjoined 
both violations although either viola- 
tion alone would have, as a practi- 
cal matter, alleviated the effect of the 
activity. 

Bill of Rights, Exhaustion of Union Remedies 

The Second Circuit has ruled that 
a union member does not have an ab- 
solute duty to exhaust his union rem- 
edies before seeking enforcement of 
his rights in federal court under Title 
I of the 1959 Act, the Bill of Rights 
section; furthermore, whether or not 
he must exhaust his union remedies 
is a question of federal, not state 


+ Detroy v. Guild of Variety Artists, ——— 
F. 2d ———(2d Cir. January 13, 1961). 
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When the union member failed to 
comply with an arbitration award, 
the union blacklisted him without 
following the procedural steps which 
must precede disciplinary action 
under the 1959 Act. The member 
thereupon instituted suit to enjoin 
the blacklisting pending a fair hear- 
ing before the union. No effort was 
made to follow the internal union 
structure for such a hearing. 

The court held that “where the in- 
ternal union remedy is uncertain and 
has not been specifically brought to 
the attention of the disciplined party, 
the violation of federal law clear and 
undisputed, and the injury to the 
union member immediate and difficult 
to compensate by means of a subse- 
quent money award, exhaustion of 
union remedies ought not to be re- 
quired.” Since the facts in the case 
satisfied these criteria and since the 
complaint stated a cause of action, the 
blacklisting was enjoined. 

It is now apparent that the doctrine 
of exhaustion of remedies as a rule 
of judicial administration will be ap- 
plied under the 1959 Act in much 
the same manner as it was before the 
congressional effort to insure mem- 
bers the right to sue. 


Agency Shop Clause 


A Dade County circuit judge has 
ruled that an agency shop clause 
contained in a collective bargaining 
agreement does not violate the Flor- 
ida right-to-work law contained in the 
state constitution and Florida Stat- 
utes.® 

The legal problems surrounding 
this subject have been developed in 
an earlier article. The short written 
opinion was grounded solely in terms 


5Schernerhorn v. Local 1625, Retail 
Clerks, et al., 47 LRRM 2300 (Cir. Ct. 
Fla. December 23, 1960). 
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of state substantive law. The federal 
pre-emption aspects were unneces- 
sary to consider since the state law 
was not interpreted as barring the 
subject matter of the clause. 


Eligibility to Vote in Elections 

Three recent decisions in the field 
of representation elections present 
varying aspects of the Board’s activi- 
ties under section 9 of the NLRA, as 
amended. 

In the Denver-Colorado Springs-Pu- 
eblo Motor Way case,‘ the Board re- 
versed a long standing policy and 
ruled that it would apply “for pur- 
poses of unit placement and voting 
eligibility only one test, namely 
whether an employee sought to be 
included in a proposed unit is _pri- 
marily engaged in, and spends the ma- 
jor portion of his time, ie., more than 
50 percent of his time, in performing 
tasks or duties alike or similar to the 
ones performed by the other em- 
ployees in the requested unit.” The 
case arose over the eligibility of a 
relief hostess on a bus to vote in a 
unit of bus hostesses. She worked but 
40 percent of her work time in this 
capacity while spending the remain- 
der of the work week for the same 
employer as a clerk. Despite her in- 
terest in working conditions as a host- 
ess, the Board denied her inclusion 
in the unit upon the basis of the afore- 
mentioned rule. 

Tampa Sand & Material Co® dealt 
with the eligibility of permanent re- 
placements for strikers who were 
hired before the election but after 
the traditional cut-off date for voting 
eligibility. Since economic strikers 
under the 1959 Act obtained standing 
to vote and since replacements for 


® See 34 Fla. B. J. 300-01 (1960). 
7129 N.L.R.B. No. 135 (1961). 
© 129 N.L.R.B. No. 156 (1961). 
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such strikers would be at a decided 
disadvantage if they were disquali- 
fied for failing to meet the normal 
cut-off date, the Board ruled “that 
permanent replacements for strikers 
are eligible to vote if emploved on the 
date of the election.” The problem 
was raised by the fact the strike was 
conducted after the Direction of Elec- 
tion issued. Thus, it was impossible 
for the replacements for the strikers 
to have satisfied the ordinary Board 
rule that to vote employees must have 
been on the payroll immediately be- 
tore the election was ordered. 

Finally, in Vogue Art Ware & 
China Co.® the Board held that strik- 
ing employees were eligible to vote 
even though the prospects of there 
being work after the strike for some 
strikers were slight because of the 
seasonal nature of the work. A rea- 
sonable expectancy of re-employment 
is all that is required. However, 
where the job of the employee strik- 
er was eliminated and hence where 
the employee will therefore definitely 
not be recalled, he was not eligible 
to vote. 

The last two cases represent fur- 
ther application of the Board's an- 
nounced intention after the 1959 
amendments of determining the eligi- 
bility of economic strikers to vote by 
the adjudicative process rather than 
upon the rule-making process.'® 


NLRB Regional Advisory Conference 

The following article, prepared by 
and published at the request of Har- 
old A. Boire, Regional Director of the 
Twelfth Region, Tampa, is a summary 
of a regional advisory conference con- 
ducted by the Board. 

On December 13, 1960, the Twelfth 


“© 129 N.L.R.B. No. 148 (1961). 
1° W. Wilton Wood, Inc., 127 N.L.R.B. No. 
185 (1960). 


THE FLORIDA BAR JOURNAL 


Regional Office of the National Labor 
Relations Board conducted the sec- 
ond Regional Office Advisory Confer- 
ence on Administration at the McAl- 
lister Hotel in Miami. Participants 
included members of the Bar repre- 
senting management and labor, and 
some of the members of the Labor 
Relations Committee of The Florida 
Bar. 

The purpose of the conference was 
to discuss Regional Office practice 
and procedure in the administration 
of federal labor laws and to explore 
avenues of improvement, including 
improvement in expediting case pro- 
cessing and improvement in the rela- 
tions between the federal agency and 
members of the Bar. 

As the agency for the administra- 
tion of federal labor laws, the NLRB 
is confronted with a substantial case- 
load in both the area of representa- 
tion petitions and unfair labor prac- 
tice charges. Under General Coun- 
sel Stuart Rothman, the problem of 
inordinate delay in case processing 
common to many administrative agen- 
cies has been strenuously attacked 
with significant results. For example, 
the median time for processing an un- 
fair labor practice case from the date 
of filing of the charge to the issuance 
of complaint has been reduced from 
76 days in July, 1959, to 44 days to- 
day; the median time required to pro- 
ceed from the issuance of complaint 
to the close of hearing has been re- 
duced from 95 days a year ago to 
44 days today. 


To say of a judge that his decisions are fine in the sense that they are 
exquisite essays, exposing a dazzling erudition, is not to my way of thinking a 
way to compliment him. Decisions should simply be just, within the limits of 
human possibility. If we bear in mind the seriousness of the function they are 
supposed to perform, which is that of bringing peace to men, we cannot evaluate 
opinions on purely esthetic criteria unless we hold that justice can be reduced 
to the level of a literary diversion or a schoolboy’s theme. 

Piero Calamandrei, Euology of Judges 78 (1942) trans. Adams and 


Phillips. 
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In July 1959, there were 1473 cases 
pending under preliminary investiga- 
tion with a median age of 29 days. 
Today, there are 982 cases in this cat- 
egory with an average age of 21 days. 
As of today, 87% of all unfair labor 
practice cases are disposed of, upon 
an average, within 30 days from the 
filing of the charge. 

Results such as these could only be 
achieved through the cooperation of 
the parties appearing before the 
Board, the conferees were told. The 
conferees were asked to submit com- 
ments on existing practices and to 
submit suggestions for improvement. 

The conferees discussed NLRB 
practice and procedure in four main 
categories: 

1. The processing of representa- 
tion petitions; 

2. The investigation and litigation 
of unfair labor practice charges; 

3. Settlement of unfair labor prac- 
tice charges without litigation; and 

4. Compliance with the terms of 
settlement agreements, Board orders 
and court decrees. 

The suggestions and criticisims of 
the conferees were taken under ad- 
visement for consideration by the 
NLRB’s General Counsel. 


The Twelfth Regional Office of the 
NLRB also has under consideration 
a proposal to conduct a seminar on 
the substantive aspects of labor law. 
In the event such a seminar is held, 
appropriate notice will be given in 
advance. 
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| Tax Law Notes 


Failure to Adopt Plan of Complete Liquida- 
tion Before Sale Fatal to Section 337 
Liquidation 

In Whitson vs. Rockwood—F 2d— 
(U.S. District Court, District of North 
Dakota, December 14, 1960) 7 AFTR 
2d 301, the sole question was whether 
the corporation had adopted a 
plan of complete 
liquidation under 
Section 337 of the 
1954 Internal Reve- 
nue Code prior to 
the sale of certain of 
its property. If it 
had, then it came 
under the relief pro- 
vision _ eliminating 
double taxation on sales of corporate 
property. 

Although the court agreed with the 
plaintiffs that the plan required by 
the Statutes need not necessarily be 
in writing or be the result of formal 
action on the part of the stockholders 
and complete in minute details, it 
held the plaintiffs had failed in their 
burden of proving that the plan of 
complete liquidation had been formu- 
lated or adopted by the corporation 
prior to the date of sale. The testi- 
mony of the various individual tax- 
payers involved as officers, directors 
and stockholders, indicated that some 
of the individuals felt that the corp- 
oration should liquidate if the sale of 
its properties was consummated in ac- 
cordance with a proposed offer. The 


ORKIN 


Prepared for The Florida Bar by the 
Committee on Education and Information 
of the Tax Section. Sherwin P. Simmons, 
Chairman; Jack Lee Orkin, Editor. 
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court found that had the proposed 
sale not been consummated, or had 
the offer for the purchase of the prop- 
erty been withdrawn prior to its ac- 
ceptance by the corporation, then the 
corporation would not have been 
liquidated. Since the intention to 
liquidate the corporation was depen- 
dent and conditioned upon the con- 
summation of the proposed sale, the 
actual sale could not have been an 
integral part of a then existing plan 
of complete liquidation which had 
been previously adopted by the cor- 
poration. Instead, the execution of the 
intention of the individuals to liqui- 
date the corporation was conditioned 
and contingent upon the consumma- 
tion of the sale which was then antici- 
pated as a result of the submitted 
offer. 

This case illustrates the exacting 
care that must be paid to the specific 
procedure set forth in the Internal 
Revenue Code, particularly those pro- 
viding an exception in favor of the 
taxpayer. 


Accumulated Trust Income Held Taxable 
To Minor Beneficiaries 


In its income tax returns for the 
years 1955 and 1956, a trust created in 
1954 by a husband and wife for the 
benefit of their three minor children 
claimed deductions for distributions to 
beneficiaries of the entire net income 
of the trust for each year. The donors 
had named themselves as the trustees, 
and under the trust provisions could 
apply the income and so much of the 
principal as might be necessary for 
the education, comfort and support of 
the beneficiaries and accumulate for 
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the latter's benefit all income not so 
required. The trust indenture also pro- 
vided that the beneficiaries were en- 
titled to all or any part of their share 
of the trust or to terminate the trust 
estate in whole or in part at any time 
whenever the respective beneficiaries 
or the legally appointed guardian for 
one of their estates should make de- 
mand by written instrument on the 
trustees. 


Since the trust instrument contained 
no requirement that the income be 
distributed currently and there was 
no showing that income was actually 
paid or credited to the beneficiaries 
or that any need for such payment 
existed, the Seventh Circuit affirmed 
the tax court in the denial of the dis- 
tribution deductions claimed under 
section 651 (a) (1) and section 661 
(a) (2). However, the Seventh Cir- 
cuit reversed the tax court on the 
applicability of section 678 which 
provides that a person other than the 
grantor shall be treated as the owner 
of any portion of the trust with re- 
spect to which such person has a 
power exercisable solely by himself 
to vest the corpus or the income there- 
from in himself. The government had 
argued that since the beneficiaries 
were minors during the tax years in 
question, and since they did not dur- 
ing those years have any guardians, 
that there was then no one who was 
immediately qualified to make the 
prescribed demand under the trust 
indenture. The Seventh Circuit held 
that the present absence of a legal 
guardian was unconvincing distinction 
in view of the fact that the appoint- 
ment of a guardian for a minor under 
state law is a matter of routine in 
which the federal government has no 
concern and that the necessity of the 
routine steps of appointment of the 
legal guardian and the submission by 
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him of the necessary demand had no 
bearing upon the fundamental ques- 
tion of the legal right of the bene- 
ficiaries to terminate the trust. Hence, 
the beneficiaries named in the trust 
instrument became vested with a 
present right to use all or any part of 
their shares of the property of the 
trust on making due demands and the 
income of the trust was deductible as 
a distribution to the beneficiaries 
under section 678. Trust No. 3, 
(Brehm) vs Commissioner,—F 2d—, 
(7th Circuit December 22, 1960 7 
AFTR 2d 347) 


Internal Revenue Service Concedes Priority of 
Purchase Money Mortgage Over 
Federal Tax Lien 

The Veteran’s Administration in- 
quired of the Internal Revenue Serv- 
ice as to whether a federal tax lien 
that is duly filed against a taxpayer 
with a county recorder before he takes 
title as grantee and purchaser of the 
realty from the Veteran’s Administra- 
tion is subordinate to the lien of the 
purchase money mortgage from the 
taxpayer—purchaser to the Veteran's 
Administration. 


In a letter dated July 20, 1960, to 
the Veteran’s Administration in answer 
to this inquiry, the Internal Revenue 
Service stated that over the years it 
has consistently recognized the priori- 
ty of a purchase money mortgage not- 
withstanding the fact that such mort- 
gage was executed and _ recorded 
subsequent to the date notice of 
federal tax lien was filed against the 
purchaser-taxpayer. This position was 
adopted in recognition of the general 
principles of law surrounding the 
priority of a purchase money mort- 
gage which the Service regards as a 
limitation of the title which the 
mortgagor takes, rather than an en- 
cumbrance on the title conveyed. 

The letter from the Service also 
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stated that the test of when a mort- 
gage is a purchase money mortgage is 
not whether it is executed to the 
vendor but whether the proceeds are 
to be used to apply on the purchase 
price. Thus, a purchase money mort- 
gage should be given precedence over 
all other claims or liens arising 
through the mortgagor though prior 
in time, regardless of whether the 
mortgage was executed to the vendor 
or to a third person if such purchase 
money mortgage was executed as part 
of the same transaction as the execu- 
tion of the deed of purchase, so that 
the two instruments should be given 
contemporaneous operation in order 
to carry the intentions of the parties. 
The VA was assured that whenever 
it was of the opinion that the mort- 
gage in question was, in fact and in 


law, a purchase money mortgage, it 
could be assured of the priority of 
such mortgage over an outstanding 
federal tax lien. 


No reason is seen why the above 
position is not applicable to purchase 
money mortgages generally and not 
merely to those given to the VA. 
However, if the federal tax lien in- 
volved withholding taxes which the 
government might be able to trace 
under the trust fund doctrine, the 
above stated position of the Internal 
Revenue Service may not protect the 
purchase money mortgage holder. 
OP. G.C.13-60, V.A. (General Coun- 
sel’s Opinion 13-60 Veteran’s Ad- 
ministration, dated August 11, 1960) 
Prentice-Hall Federal Tax Service. 
Par. 55,129. 


Real Property, Probate 
& Trust Law Notes 


RECENT OPINIONS 
Navigable Waters—Submerged Lands in 
Gulf of Mexico 

In original action the United States 
brought suit against the states of Lou- 
isiana, Texas, Mississippi, Alabama 
and Florida for a declaration of own- 
ership of lands, minerals and other 
natural resources underlying the Gulf 
of Mexico. The Supreme Court of 
the United States stated its conclu- 
sions as reported in 80 S. Ct. 961. On 
motion of the plaintiff for judgment 
the court considered the terms cf its 
decree and ordered as follows: 


Summaries of recent decisions and opin- 
ions are prepared by Paul J. Stichler, Title 
Attorney of the Lawyers’ Title Guaranty 
Fund, for the Real Property Section. 
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1. “As against the respective de- 
fendant states, the United States is 
entitled to all lands, minerals and 
other natural resources underlying the 
Gulf of Mexico more than three geo- 
graphic miles seaward from the coast- 
lines of Louisiana, Mississippi and 
Alabama, and more than three leagues 
seaward from the coastlines of Texas 
and Florida and extending seaward 
to the edge of the continental shelf 
... As used in this decree, the terms 
‘coastline’ means the line of ordinary 
low water along that portion of the 
coast which is in direct contact with 
the open sea and a line marking the 
seaward limit of inland water.” 

2. “As against the United States, 
the defendant states are respectively 
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entitled to all lands, minerals and 
other natural resources underlying the 
Gulf of Mexico, extending seaward 
from their coastlines for a distance of 
three geographical miles in the case 
of Louisiana, Mississippi and Ala- 
bama, and three leagues in the case 
of Texas and Florida, and the United 
States is not entitled, as against any 
of such states, to any interest of such 
lands, minerals or resources, with the 
exceptions provided by Section 5 of 
the Submerged Lands Act, 43 USS. 
C.A., Section 1313.” 

(The court did not define “league,” 
but one marine league equals three 
nautical miles. 43 U.S.C.A., Section 
1313 excepts from the Submerged 
Lands Act all lands which the United 
States lawfully holds under the law 
of the state, all lands expressly re- 
tained by the United States when the 
state entered the Union; all lands ac- 
quired by the United States by emi- 
nent domain proceedings, purchase, 
gift, etc.; such lands beneath navi- 
gable waters held by the United 
States for the benefit of any Indians; 
and all structures and improvements 
constructed by the United States in 
the exercise of its navigational servi- 
tude.) United States v. States of Lou- 
isiana, Tex., Miss., Ala., and Fla., 81 
S. Ct. 258 (1960). 


Foreclosure—Non-Joinder of Junior Liens 

Real property was encumbered by 
a second mortgage, a mechanic's lien, 
and a third mortgage. The second 
mortgage was superior to both the 
mechanic's lien and the third mort- 
gage, and the mechanic's lien was su- 
perior to the third mortgage. The 
mortgagee in the second and third 
mortgages was the same person who 
brought suit to foreclose both his 
mortgages without joining the me- 
chanic’s lienor. While the mortgage 
foreclosure was pending, the me- 
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chanic’s lienor brought suit to fore- 
close its lien without joining the mort- 
gagee. The mortgagee purchased the 
property at his foreclosure sale and a 
clerk’s certificate of title was issued 
to him. Thereafter, the mechanic’s 
lienor purchased the property at its 
foreclosure sale, was issued a clerk’s 
certificate of title, and took possesion 
of the property. The lienor-purchaser 
brought a suit to quiet title against the 
mortgagee-purchaser who answered 
claiming a right to redeem as a junior 
lienor and a right to an accounting 
for rent. The chancellor entered a 
summary decree granting the prop- 
erty to the mortgagee-purchaser and 
directed an accounting in which the 
lienor-purchaser should be entitled to 
payment or credit for the amount of 
its lien. The appellate court affirmed 
the summary decree as to the right 
to redeem on the basis that “the es- 
tablished law is that failure of a 
plaintiff to join the holder of a junior 
mortgage or other lien in a mortgage 
foreclosure suit, leaves the latter in 
same position as though no foreclos- 
ure had been had, and possessed of 
a right of redemption,” but reversed 
as to an accounting for rent on the 
basis that the lienor-purchaser went 
into possession as an “owner” and not 
as a “mortgagee” who under the gen- 
eral rule is accountable to mortgagor 
or junior encumbrancer. Marks Broth- 
ers Paving Co. v. Ouellet, 124 So. 2d 
514, Third District Court of Appeal, 
November 21, 1960). 


Contracts—Oral—For Purchaser's 
Joint Venture 


The lower court dismissed a com- 
plaint that alleged an oral agreement 
for a joint venture to purchase real 
property, the purchase price to be 
paid equally by each of the contract- 
ing parties and the profit income, if 
any, to be shared equally between 
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theni. The relief sought was an ac- 
counting of profits. No final order 
was entered. The court said that “A 
distinction is generally recognized be- 
tween an oral contract which by its 
terms provides for transfer of specific 
lands from one party to another, and 
one which has as its subject matter 
an agreement between the contracting 
parties to procure such an estate from 
a person or persons not parties to 
the contract. The first is rendered 
unenforceable by the statute (Statute 
of Frauds Fla. Stat. 725.01); the sec- 
ond is not.” The order granting the 
motion to dismiss the complaint ap- 
pealed from was reversed. Blynn v. 
Hirsch, 124 So. 2d 314, Third District 
Court of Appeal, November 17, 1960. 


Eminent Domain—New Trial Based on 
Condemner’s Evidence Being Much 
Greater Than Its Estimate 


Condemner filed petition and esti- 
mate of value made by an expert ap- 
praiser for one parcel in the amount 
of $40,300 and for another at $72,750. 
The court appointed an appraiser who 
set values at $47,755 and $74,210 re- 
spectively. The court entered an or- 
der of taking predicated upon pay- 
ment into the court of sums in double 
the amounts. At the trial condemner 
produced a witness who set values 
at $27,000 and $51,500 respectively. 
Original appraiser for condemner 
upon being called as an adverse wit- 
ness stated that two weeks or ten days 
before the trial he decided his original 
appraisal was wrong because con- 
demner furnished him incorrect maps. 
The owner's expert witness set val- 
ues at $64,300 and $129,620 respect- 
ively. The jury awarded compensa- 
tion in the amount of $30,116 and 
$57,970 respectively. The trial court 
granted a new trial on the grounds 
that the awards were (1) less than 
the estimate of just compensation filed 
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by the petitioner with its declaration 
of taking, (2) was so inadequate as 
to shock the judicial conscience, and 
(3) did not constitute just compensa- 
tion as required by the constitution 
and laws of the State of Florida. As 
to ground (1), the appellate court 
held that Fla. Stat. 74.09 provides 
that the estimate in the declaration 
of taking shall not be admitted as 
evidence before the jury; and, there- 
fore, is not an admission against in- 
terest binding on the condemner. As 
to grounds (2) and (3) the appellate 
court held that the verdict in each 
instance was within the limits of the 
evidence and found ample support 
in the record and that the lower court 
was in error in granting a new trial. 
The orders of the trial court granting 
new trials were reversed with direc- 
tions that judgments be entered on 
the verdicts as returned by the jury. 
Jacksonville Expressway Authority v. 
Bennett, 124 So. 2d 307, First District 
Court of Appeal, November 15, 
(1960). 


Mortgages—Subordination—Priority Over 
Mechanic’s Liens 


By deed recorded August 8, 1956, 
several lots were conveyed by Mer- 
cury Builders to Family Investors. On 
October 11, 1956 Family Investors re- 
conveyed one lot to Mercury Build- 
ers by deed not recorded until Octo- 
ber 18, 1956. A purchase money mort- 
gage for the lot was also delivered 
and recorded on October 18, 1956. 
The purchase money mortgage pro- 
vided that the mortgagee “agrees that 
it will subordinate the mortgage to 
a bonafide construction loan mortgage 
not exceeding the principal sum of 
$11,825 or a larger amount if ap- 
proved by mortgagee in its sole and 
exclusive discretion.” A second mort- 
gage securing a construction loan was 
executed in favor of National Title 
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in the amount of $14,900 and record- 
ed October 22, 1956. Visible com- 
mencement of improvements occurred 
sometime between August 9, 1956 
and October 18, 1956. The chancel- 
lor held that the mechanic’s liens were 
superior to both the purchase money 
mortgage and the construction mort- 
gage based on his finding that the 
purchase money mortgagee executed 
a subordination agreement making its 
mortgage subordinate to the construc- 
tion mortgage and that the purchase 
money mortgage was withheld from 
recordation while visible commence- 
ment of improvements was begun. 
The appellate court held that no sub- 
ordination agreement was offered or 
received in evidence except as ap- 
peared in an option agreement and 
in the purchase money mortgage and 
that a subordination agreement was 
not sufficiently proved. That court 
also held that the lienors were not 
misled as to the ownership prior to 
the recordation of the purchase 
money mortgage and there was no 
indication of acquiescence or know]- 
edge of the improvements by the 
purchase money mortgagee, and ap- 
plied rule that a purchase money 
mortgage made simultaneously with 
a conveyance to the mortgagor is 
superior to mechanic's liens arising 
through the mortgagor. That por- 
tion of the decree adjudicating the in- 
terests of the lienors and the construc- 
tion mortgagee to be superior to the 
interest of the purchase money mort- 
gagee was reversed. National Title 
Insurance Company v. Mercury 
Builders, Inc., 124 So. 2d 132, Third 
District Court of Appeal, November 
7, 1960. 


Order Extending Time For Filing Suit 
Against Estate Is Interlocutory 
And Not Appealable 


The administrator appealed from 
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an order extending the time for a 
creditor to bring suit on a claim pre- 
viously filed and objected to. Hold- 
ing that the order was interlocutory 
only and, therefore, under the Con- 
stitution, not appealable to the dis- 
trict court, the First District Court 
of Appeal stated that the propriety 
of the extension could be raised on 
appeal from an order requiring pay- 
ment of a judgment rendered on the 
suit. In re: McClellan’s Estate, 124 
So. 2d 501, November 3, 1960. Dead- 
man’s Statute — Fla. Stat. 90.05. 

The chancellor entered an _inter- 
locutory decree holding that the ad- 
ministrator was entitled to the bal- 
ance remaining in a joint bank ac- 
count and to an accounting by the 
co-owners for funds withdrawn. The 
co-owners, some of whom were heirs 
at law and some who claimed right 
of survivorship in the account, were 
called as adverse witnesses and ques- 
tioned about transactions which re- 
sulted in the creation of the account 
and withdrawals from it. They raised 
Fla. Stat. 90.05 as an objection to 
the testimony. Holding that the stat- 
ute does not grant a privilege to a 
defendant heir or surviving joint own- 
er to refuse to testify when called 
as an adverse witness by the personal 
representative, in an action to recover 
assets of a decedent, the Third Dis- 
trict Court of Appeal quoted Justice 
Drew’s statement that “the statute 
was designed as a shield — and not as 
a sword.” The Court concluded that 
under a fair and reasonable construc- 
tion of the statute an interested per- 
son is competent to testify “when his 
testimony is adverse to his own inter- 
est.” Disbro v. Boyce, 124 So. 2d 756, 
November 28, 1960. 

An estate beneficiary recovered a 
summary judgment in a suit on a 
promissory note owned by decedent. 
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Junior Bar Board 
of Governors vis- 
ited University 
of Miami Law 
School recently. 
From left to 
right are Dean 
James A. Burnes, 
Dr. John Chom- 
mie, Junior Bar 
President Wil- 
liam R. Colson 
and Max Hagen, 
president of the 
law student 
/ body. 


The maker of the note in his answer 
admitted execution thereof, but de- 
nied indebtedness and alleged pay- 
ment and satisfaction. He filed an 
affidavit executed by his wife stating, 
inter alia, that she was not obligated 
to the decedent; that at the request 
of her husband she had paid certain 
monies to the decedent during her 
lifetime, by check and by cash; that 
she had rendered certain personal 
services to the decedent during her 
lifetime, the value of which were ap- 
plied to the indebtedness; and that 
the decedent during her lifetime had 
acknowledged satisfaction of the note. 
In support of the judgment the ap- 
pellee contended that the facts set 
forth in the affidavit were inadmis- 
sible under Fla. Stat. 90.05 and that 


therefore there was no genuine issue 


of material facts for the jury. In re- 
versing and remanding the case the 
First District Court of Appeal applied 
the rule that admissibility of testi- 
mony under the statute will not be 
governed by the blood relationship 
existing between the witness and one 
of the parties to the cause. It held 
further that “an interest simply in 
the question involved will not dis- 
qualify under the proviso of the stat- 
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ute. The disqualifying interest of the 
witness must be in the event of the 
cause itself, and not in the question to 
be decided.” Pollock v. Kelly, 125 So. 
2d 109, December 6, 1960. 


Time for Filing Claims—Fla. Stat. 733.16 

Claimants entered into a written 
agreement with non-resident decedent 
during his lifetime to manage rental 
properties. The management contract 
had over four years to run at date 
of death. Florida executors obiained 
court permission to continue cperat- 
ing the rental properties uader the 
pre-existing arrangement. Approxi- 
mately 14 months later the Florida 
executors discharged the claimants, 
whereupon their claim for damages 
based on the balance of their contract 
with decedent was filed. The claim 
was filed subsequent to the expiration 
of the creditors period. The county 
judge ordered the claim stricken. In 
affirming the order the Third District 
Court of Appeal held that the ancil- 
lary executors had no power to waive 
the statutory filing period, notwith- 
standing their petition to continue 
the rental business. Weilbye v. Miami 
Beach First National Bank, 125 So. 
2d 130, December 15, 1960. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


PRESIDENT’S NOTES 
by Hewen A. Lasseter 


December 31, 1960, Balance Sheet 


. . . The condensed balance sheet re- 
produced with these notes shows that 
‘The Fund has grown about four times 
in size during the past five years. 

Fund Growth in 1960 . . . Total re- 
ceipts of $726,000. in additional con- 
tributions (underwriting premiums) 
during the year of 1960 made it a 
record year for The Fund. The total 
was greater than 1959 despite the 
business recession throughout the 
state of Florida. Net disbursements 
for claims and claims expenses dur- 
ing 1960 were less than $13,000. 

Trustee Election . . . An election 
was scheduled for the 4th Circuit aft- 
er Trustee Frank H. Elmore, Jr. was 
appointed circuit judge. 

Mortgage Bankers Convention .. . 
The Fund will be well represented at 
the state convention of the Mortgage 
Bankers Association of Florida in 
April at Palm Beach, and The Fund 
will provide convention packets com- 
plete with Fund memo pads and pen- 
cils. 

Carter Preparing ABA Pamphlet 
. . . The Fund's general counsel, Mr. 
George B. Carter, is preparing a 
pamphlet on The Fund for the Spe- 
cial Committee on Economics of Law 
Practice of the American Bar Asso- 
ciation. 
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VICE-PRESIDENT’S NOTES 
by Leslie McLeod, Jr. 


More Group Meetings . . . The 
Fund's president, Hewen A. Lasseter, 
met with more local groups of Fund 
members during January and Febru- 
ary. He traveled through the 6th, 
10th, 12th, and 13th Circuits with 
Area Field Representative Wayne 
Childers to meet with local Fund 
members, the trustees and field serv- 
ices representatives. The attendance 
was good and the interest was high 
as Mr. Lasseter told the members 
about Fund growth, lender accepta- 
bility, and other Fund developments. 
Then Mr. Lasseter returned to Dade 
County to hold a series of group meet- 
ings in that area with Area Field rep- 
resentative Stanley Gray and Field 
Services Representatives John D. 
Brion and Harry B. Smith. 


Chicago Activities . . . Mr. Lasse- 
ter was scheduled to journey to Chi- 
cago in mid-February to call upon 
national lenders in that area, attend 
the mid-winter conference of the 
American Bar Association, and meet 
with Bar groups interested in forming 
Fund-type operations in other states. 

Law Day USA . . . The Fund start- 
ed using the “Law Day U.S.A.” postal 
slug on all postal dispatches from 
headquarters on February 1, 1961. It 
will be used until Law Day on May 1, 
1961. 
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Lew School Liaison . . . Supple- 
menting its annual Real Property 
workshops at the law schools of the 
University of Florida, University of 
Miami, and Stetson University, The 
Fund is providing legal pads and pen- 
cils to law school seniors at the Flor- 
ida law schools. 

Orlando Institute . . . The Fund 
will be well represented at the Real 
Property Institute in Orlando March 
17 and 18. Most of the staff will at- 
tend, including Messrs. Lasseter, Mc- 
Leod, Hamner, and Stichler. 


CHIEF TITLE ATTORNEY’S NOTES 
by Murray Hamner 


Variances in Corporate Names . . . 
As the result of several inquiries ad- 
dressed to us by members concern- 
ing minor variances and discrepancies 
in or the misspelling of names of cor- 
porations in instruments of record, 
it is concluded that at least in some 
instances our Florida Statutes have 
not been checked carefully by the 
inquiring member. 

There are two helpful sections cov- 
ering such misnomers and discrep- 
ancies. 


Section 608.48 Fla. Stat. provides 
that the misnomer of a corporation 


in any deed or instrument shall not 
vitiate the same if the corporation is 
sufficiently described to ascertain the 
intent of the parties. 

Section 694.12 Fla. Stat. provides, 
in effect, that all deeds, mortgages, 
and other transfers by or to a corpora- 
tion in bonafide transactions shall be 
deemed valid and effectual if the 
identity of the corporation shall plain- 
ly appear from the contents of the 
instrument, or otherwise, not with- 
standing any omission of a word from 
the corporate name or the addition 
of a word thereto or misspelling of 


any part of such corporate name. 


MEMBERSHIP NOTES 


by Edward A. Naegelen, Jr. 
New members since last report: 


William S. Blalock 
Wynne M. Casteel, Jr. 
James Crawford 
Thomas Davison 
James L. DeMoully 
Thomas C. Dinard 
Kenneth M. Dix 

T. J. Jarvinen 

Frank D. Newman 
Marvin E. Newman 
Thomas C. O’Bannon 
George S. Okell, Jr. 
George S. Okell, Sr. 
George H. Pierce 
Henry P. Trawick, Jr. 
Stanley Wolfman 


Orlando 

Fort Lauderdale 
Miami 

Coral Gables 
St. Petersburg 
Fort Lauderdale 
Boca Raton 
Lake Worth 
Sebring 
Orlando 
Bushnell 

Miami 

Miami 

Starke 

Sarasota 

Miami 


etc., away from the laboratory. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. 
and State Courts throughout the Country. See listing in Martindale-Hubbell Law 
Directory for qualifications. Modern laboratory, including infrared and ultraviolet 
photography. Portable equipment for use in making examinations of wills, deeds, 


Testified in Federal 


Telephone: Dickens 2-2391 
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Lawyers’ Title Guaranty Fund 


ORLANDO, FLORIDA 


CONDENSED BALANCE SHEET 
DECEMBER 31, 1960 


ASSETS 
Cash 


Accounts Receivable 
Accrued Interest & Dividends Receivable 


$ 82,059 
5,669 
6,470 


$223,000 U. S. Government Bonds—Amortized Cost 220,366 (1) 
$111,000 U. S. Government Treasury Bills—Amortized Cost 110,847 
$255,000 U. S. Government Treasury Notes—Amortized Cost 255,104 
Federal Savings & Loan Association Accounts 335,454 (2) 
Corporate Stocks—Listed—Cost 428,874(3) 
Corporate Stock—Subsidiary Corporation 150,000 (4) 
Loans to Subsidiary Corporation 135,300 (4) 
Investment Mortgages Receivable—Amortized Cost 395,452 
Land and Building—Net 204,815 
Office Furniture and Equipment—Net 69,021 
Other Assets 15,960 
$2,415,390 
LIABILITIES 
Accounts Payable & Other Current Liabilities $ 27,104 
Members’ 1953 Net Credits Refundable, Jan., 1961 93,414 120,518 
RESERVES 
Statutory Reserve 617,634 
Voluntary Reserves: 
Members’ Initial Contribution Accounts—Paid In 277,618 
Members’ Additional Contribution Accounts 1,399,620 2,294,872(5) 
$2,415,390 
FIVE YEARS GROWTH; Assets December 31, 1955 $ 582,226 


December 31, 1960 2,415,390 


(1) $120,000 deposited with the Insurance Commissioner of the State of Florida. 

(2) No account exceeds the amount insured by Federal Savings and Loan Insurance 
Corporation. 

(3) Investments are supervised through an investment advisory account with the 
Trust Department of The First National Bank of Miami, Miami, Florida. 


(4) Investments in Lawyers’ Title Services, Inc. (See back panel). 


(5) In addition to these reserves The Fund is protected with (a) an aggregate ex- 
cess of loss policy through Lloyd’s Underwriters of London under which Lloyd’s 
will pay 90% of $1,500,000 of losses in any calendar year in excess of $100,000; 
and with (b) reinsurance of large exposures on a facultative basis; and with 
(c) a primary commercial blanket bond for $1,500,000 issued by New Hamp- 
shire Insurance Group, with four co-insurers, covering losses by fraud or in- 
fidelity on the part of its members or employees. 
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“Thank you for your quick answer, Mr. Smith 
. .. I’m sure glad to know where | stand.” 


Simply by consulting FLORIDA JURISPRUDENCE, you have given your 
client welcome reassurance. And this is not unusual, because FLORIDA 
JURISPRUDENCE is your treasure-house of quick, accurate answers to the 
everyday problems that are sure to come to your office. 


FLORIDA JURISPRUDENCE 


by the Nation’s Jurisprudence Experts 


is designed to be an easy-reading, fully documented text treatment of Florida 
law from AtoZ . . . your number one time saver in every phase of your 
practice. A substantial part of it is now completed. Write either publisher 
for full details. 


Bancroft-Whitney 


Company 
SAN FRANCISCO 1, CALIFORNIA y 


The Lawyers Co-operative 
Publishing Company 


ROCHESTER 14, NEW YORK 
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Local Bar Associations 


South Palm Beach County Bar As- 
sociation has been formally chartered, 
with members from Delray Beach, 
Boynton Beach, and Boca Raton. 
William Henry Hallman, Boca Raton, 
is president of the new bar association; 
John H. Adams, Delray Beach, vice 
president; William L. Sayre, Boca 
Raton, secretary; and John D. Ayres, 
Jr., Boca Raton, treasurer. Also serving 
on the board of governors are Paul 
John Brannen, Jr., C. Y. Byrd, Robert 
F. Griffith, Jr., Neil E. MacMillan, and 
J. W. Nowlin, Sr. 

The St. Petersburg Bar Association 
and the St. Petersburg Times are co- 
sponsors of a series of legal forums 
designed to inform the public. John 
D. Harris, Jr., served as moderator of 
a panel dealing with the subject 
“Guardian and Ward” on January 23. 
“Family Law” (exclusive of divorce ) 
was the forum subject on February 
14, and “Landlord and Tenant Law,” 
March 7. 

Richard F. Logan has been selected 
president-elect for 1962 of the St. 
Petersburg Bar Association. Wilbur C. 
Stone takes the 1961 office of president 
in April. Other officers that have been 
chosen for 1961 are John Raymond 
Foltz, secretary; John Carlos Dew, 
treasurer, and Paul H. Roney and 
William Joseph Reynolds, members 
of the Executive Committee. 


New directors of the Legal Aid 
Society of the St. Petersburg Bar 
Association are Louis N. Adcock, Jr., 
Edward F. Mrovka, and George Frank 
Wilsey, Jr. 
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Paul Edward Gifford is president of 
the South Florida Chapter of The 
Federal Bar Association. Other officers 
are Jules B. Greene, first vice presi- 
dent; J. Edward Worton, second vice 
president; David W. Walters, third 
vice president; Herbert U. Feibelman, 
fourth vice president; Helen Tanos 
Hope, secretary; William H. Karo, 
treasurer. 

The South Florida Chapter of the 
Federal Bar Association sponsored a 
bankruptcy symposium on February 
15. Speakers were Harold Friedman, 
John H. Gunn, and Paul G. Hyman. 
Narrator was Herbert U. Feibelman. 


The AU New! | 
Compact Corporation Outfit 


= 
Or- 
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—ALL C INTO A HANDSOME 
VINYL BINDER. 
OUTFIT SF-1 COMPLETE (WITH PRINTED 
MINUTES) FOR $17.00 
OUTFIT SF-2 COMPLETE (WITH SO BLANK 
NO TEAR SHEETS) $16.00 


NOTARY SEAL Special Now $6.00 lus 


tax 


FLORIDA CORPORATION SUPPLIES 
BOX 2087 - HOLLYWOOD, FLA. 
PHONE WAbash 2-6160 
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John R. Wood was recently elected 
president of the Sarasota County Bar 
Association. Other new officers are 
George A. Dietz, vice president: 
William Clay Strode, secretary, and 
Robert P. Rosin, treasurer. ; 

Harry A. Lee of Sebring has been 
reelected to serve another year as 
president of the Highlands County 
Bar Association. 

The Tallahassee Bar Association 
recently honored George G. (Doc) 
Crawford, who retired January 2 as 
Leon County Circuit Court clerk after 
18 years of service. 


FOR SALE: New set of Southern Digest. 
Fur details write Box 35, The Florida 
Bar Journal. 


St. Petersburg Times Photo 


A discussion of wills began 
a series of legal forums being 
conducted jointly by the St. 
Petersburg Bar Association 
and The St. Petersburg Times. 
Robert W. Fisher, standing at 
rostrum, moderated the panel 
of four St. Petersburg lawyers 
before a crowd of 1,800 per- 
sons. From left to right are 
Samuel B. Brahm, John C. 
Dew, Thomas L. Marr, Thomas 
M. Tucker and Fisher. 


Removals and New Offices 
The firm of Pallot, Silver, Pallot, 
Stern & Mintz has changed its ad- 
dress from 701 Congress Building to 
Suite 317, Biscayne Building, Miami. 
Sidney E. Lewis has opened an 
office in Fernandina Beach. 


Morton J. Hanlon, who has been a 
partner in the Tampa firm of Gibbons, 
Gibbons, Tucker, Cofer and Hanlon, 
has announced the opening of his own 
office in the First National Bank 
Building, Tampa. 

Charles A. Robinson, Jr., Charles 
Robinson, Sr., and Louis C. Deal, 
formerly located in the Parkview 
Building, have a new office building at 
4141 Central Avenue, St. Petersburg. 

Howard W. Cooper has announced 
the opening of his office for the gen- 
eral practice of law at 318 South 
Bumby Street, Orlando. 


ABSTRACTS « 


Haskins Building 
Established 1921 


TITLE INSURANCE e 


HIGHLANDS SECURITY ABSTRACT & TITLE COMPANY, INC. 


SEBRING, FLORIDA 


PHOTOCOPYING 


Phone EV 5-0340 
T. Sebring McDonald, President 
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Irving M. Gertner has announced 
the removal of his offices to Suite 807, 
Sixteen East Broad Street, Columbus 
15, Ohio. 


Norman Bie, Jr., has announced the 
relocation of his office at 422 South 
Fort Harrison Avenue, Clearwater. 


V. Robert Carlisle has severed his 
former association and has opened his 
office in the Dundee Building, Miami. 

Howard W. Cooper, formerly asso- 
ciated with Giles, Hedrick and Robin- 
son, has opened an office at South and 
Bumby Streets, Orlando. 


Coakley Taylor and Lanas Troxler 
of Jacksonville have announced the 
opening of a branch office in the Con- 
ner Company Building, Callahan. 

N. John Thomas, tormerly asso- 
ciated with the firm of Dudley, Stowe 
& Sawyer and law clerk to United 
States District Judge George W. 
Whitehurst, has announced that he is 
now engaged in the general practice 
of law at 4141 Central Avenue, St. 
Petersburg. 


Jay A. Swidler has announced the 
opening of new offices at 6820 Indian 
Creek Drive, Miami Beach. 


Laurens Grantham Jones and Lewis 
Evan Grotke have announced the 
opening of law offices in the Tampa 
Theatre Building, Tampa, where they 
will individually engage in the prac- 
tice of law. 

Joseph M. Murasko has announced 
the opening of his new office building 
in Fern Park. 

B. Meade White of Venice has an- 
nounced the removal of his offices 
from the Gulfbreeze Hotel Building 
to 204 Nassau Street, South. 


Associations and Partnerships 


William W. Gilkey has become a 
partner in the firm of Richards and 
Nodine of Clearwater. 

The West Palm Beach firm, Miller, 
Cone, Owen, Wagner & Nugent, has 
announced that Clarence Traylor 
Johnson, Jr., has become a member 
of the firm and that Frank J. Mc- 
Keown, Jr., has become an associate. 
Robert R. Johnson and Granvel S. 
Kirkland continue as associates with 
the firm. 

Miss Erma R. Hallett, a former 
partner of Thomas J. Collins, who 
recently became a circuit judge, has 


HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper Erasures, additions, 
falsifications, seals, stamps and questions of similar 
character scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, etc. Com- 


Examiner and 


Photographer pletely equipped modern laboratory, including ultra- 
° violet and infra-red ray apparatus. 
of Questioned 908-9 Olympia Building 
Documents Office Phone—FR 9-4571 


MIAMI 32, FLORIDA 
Laboratory— 

1345 S. W. 18th Street 
Phone—FR 3-7534 
References of integrity and ability 
furnished upon request. 


Nerman v. bennett 


FORMER FEDERAL AGENT 
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become associated with George Rit- 
chie in the firm of Hallett and Ritchie 
in the Parkview Building, St. Peters- 
burg. 

Sherman N. Smith, Jr., George 
Heath and Charles E. Smith have 
announced the change of their firm 
name from Smith, Diamond and 
Heath to Smith, Heath and Smith. 
Charles L. Herring III is associated 
with the firm. 

The Miami firm of Dixon, DeJar- 
nette, Bradford, Williams, McKay & 
Kimbrell has announced that Warren 
D. Hamann has become a member of 


FOR SALE 2d Series American Law Re- 
ports Microlex, Volumes 1 through 71, 
complete with Reader, Digest, Word In- 
dex and Supplemental Service, $600, 
cash or terms; write Box 21, The Florida 
Bar Journal. 


Samuel S. Smith, immediate past presi- 
dent of the Lake City Bar Association, 
reads the oath of office on the occasion of 
his swearing-in as Junior Circuit Judge of 
the Third Judicial Circuit January 3. Senior 
Circuit Judge R. H. Rowe of Madison 
(right) hears the oath at a ceremony ar- 
ranged by the Lake City Bar Association 
in the Columbia County Courthouse. 


the firm and that Robert L. Dubé has 
become an associate. 

A. Edwin Shinholser has announced 
that Phillip H. Logan has become 
associated with him in the practice of 
law in the First Federal Building, 
Sanford. 

E. B. Ellis and Richard F. Logan ot 
St. Petersburg have announced that 
Jack A. Page has become a member 
of their firm which hereafter will be 
known as Ellis, Logan and Page. 

Welcom H. Watson, Joseph A. 
Hubert and Harry J. Sousley, Jr. have 
announced that Jose A. Gonzales, Jr., 
has become a partner in the firm of 
Watson, Hubert & Sousley, Broward 
National Bank Building, Fort Lauder- 
dale. 

The law partnership of Nelson, 
Linney and Nelson has been dissolved. 
Arthur J. Nelson and his son, John A. 


on US. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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Nelson will continue practice under 
the name of Nelson and Nelson at 52 
Sixth Street South, St. Petersburg. 
Edward A. Linney is now located in 
the Gower Goheen Building in St. 
Petersburg. 

Neal D. Evans, Jr., and Tom B. 
Stewart, Jr. of Jacksonville have an- 
nounced that George L. Proctor has 
become a member of the firm under 
the firm name of Evans, Stewart & 
Proctor. 

Admission of Edward I. Cutler, A. 
Broaddus Livingston, M. Terry Mc- 
Nab, and Paul A. Saad to partnership 
in the Tampa firm of Mabry, Reaves, 
Carlton, Fields and Ward has been 
announced. 

Joseph Nesbitt, who is serving as an 
assistant attorney general in civil mat- 
ters in South Florida, has formed a 
partnership with Lenore C. Nesbitt 
for the general practice of law. Their 
firm, Nesbitt and Nesbitt, has offices 
in the duPont Building, Miami. 

C. Lawrence Stagg and Robert T. 
Mann have joined the Tampa firm 
Whitaker and Whitaker, founded by 
the late C. C. Whitaker who began 
practice in Tampa in 1888. The firm 
name now will be Whitaker, Mann & 
Stagg. Karl E. Whitaker and Charles 
C. Whitaker II are the other partners. 

Manatee County Judge Richard A. 
Hampton has resigned his judgeship 
to enter a law partnership with War- 
ren M. Goodrich of Bradenton. 

Walter E. Smith and S. Victor Tip- 
ton have announced the dissolution of 
their partnership, but they will con- 


tinue to maintain individual practices 
at their offices in Orlando. 

Robert R. Tench and Leon White- 
hurst, Jr., have formed a partnership 
with offices at 512 North Ft. Harrison, 
Clearwater. 

The Ocala firm of Green, Bryant 
and Simmons, with John Marshall 
Green, C. Farris Bryant, and Young 
Joe Simmons as partners, has been 
changed to Green and Simmons now 
that C. Farris Bryant is governor of 
Florida. 

Pattillo and Kynes, with Wallace E. 
Sturgis, Jr. Andrew G. Pattillo, Jr., 
and James Walter Kynes, Jr., as 
partners, has changed to Sturgis and 
Pattillo. Kynes resigned from the 
Ocala firm to become Governor 
Bryant's executive assistant. 

Chappell and Dunn of Ocala, with 
William V. Chappell, speaker of the 


FOR SALE: Law office equipment, 
furniture, library of 109 volumes So. 2d 
Addition, 31 Volumes Florida Statutes 
Annotated, Form Books, Florida Statutes 
1941-1957, good will of 16 year prac- 
tice, Fort Lauderdale—$1,500. Write 
Box 37, The Florida Bar JOURNAL. 
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ECONOMY-FLEXIBILITY-STABILITY 


in all-corporate matters) 


CORPORATION: SERVICE COMPANY 


Serving the Legal 'rofession Since 1899 


OFFERS TO ATTORNEYS 
COMPLETE CORPORATE SERVICE IN 
Organizing, Amending, Merging, 
Disgalving and Qualifying Corporations 
4 

RESIDENT AGENT, TRANSFER AGENT, 
REGISTRAR, ESCROW AGENT, 
BUSINESS~AGENT,. INCLUDING 
SERVICES and SUPPLIES 
7 


ALSO ACTS AY 


3 


FREE—‘to Attorneys—DIGEST OF 
LAW, FORMS, PRECEDENTS 


900 MARKET STREET 
WILMINGTON 99, DELAWARE 
Telephone OLympia 6-8305 
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1961 House of Representatives, and 
Wallace Dunn as partners, has chang- 
ed to Chappell, Dunn and Daniel. 
Ben Daniel was taken into the firm 
January 1. 

Paul H. Marks, Seymour D. Keith 
and James L. Mack, partners in the 
firm of Marks & Keith, have an- 
nounced a change in the name of the 
firm to Marks, Keith & Mack. 

Richard H. Reynolds has announced 
the dissolution of the partnership of 
Davis & Reynolds, and the formation 
of a partnership with Jerry Larotonda. 
The office will remain at 1600 Coral 
Way, Miami. 

Marshall O. Mitchell has announced 
the association with him of John 
Charles Mitchell under the firm name 
of Mitchell & Mitchell, Vero Beach. 

Julius Benjamin Griffin, municipal 
judge of Winter Garden, has an- 
nounced the formation of a partner- 
ship with Theodore H. Van Deventer, 
Jr., formerly affiliated with the Orlan- 
do firm of Giles, Hedrick and Robin- 
son. The firm of Griffin and Van Dev- 
enter will have offices in Winter 
Garden. 

Thomas S. Kirk, Jr., and Thomas M. 
Henkel, Jr., have announced the open- 


ing of their new law firm, Kirk and 
Henkel in the Title Building, Orlando. 
E. Pope Bassett and Harlan Tuck, 
former research assistant of the Sec- 
ond District Court of Appeal in Lake- 
land, have announced the formation 
of a partnership for the general prac- 
tice of law under the firm name of 
Bassett and Tuck in Maitland. 


Other News of Interest 


Lake County's first and only lady 
judge, Henrietta Horner, retired from 
office recently after serving the public 
for 34 years in various capacities. 

Forrest Leroy Hill, who fills the 
post of Charlotte county attorney, 
has been appointed legal officer for 
the staff of the Punta Gorda Squad- 
ron of Civil Air Patrol. 

Judge Richard P. Robbins, who has 
been commended by the Palm Beach 
County Commission for his faithful 
service during a span of 37 years as 
county judge, administered the oath 
of office to incoming County Judge 
Paul T. Douglas. At the ceremony, 
Alan F. Brackett, president of the 
Palm Beach County Bar Association, 
and Joel T. Daves III, president of 
the county's Junior Bar Association, 
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represented their organizations. 
Charles B. Fulton, president-elect of 
The Florida Bar, made a presentation 
to Judge Robbins in honor of his long 
years of service. 

William M. Alper of Miami spoke 
on “Jury Selection” at the 12th an- 
nual Advocacy Institute held at The 
University of Michigan, February 
10-11. 

Harold S. Smith has been rehired 
as Collier County attorney. 

For the third consecutive year, 
Marvin Green of Tampa has been 
named chairman of the Hillsborough 
County School Board. Harry G. Mc- 
Donald is attorney for the board. 

Legal aides to Orange County So- 
licitor James M. Russ are Norman F. 
Burke, David C. Clark, Jr., William 
G. Mateer, and Howard S. Reiss. 

H. C. Satchell, vice president and 
trust officer of the First National 
Bank, Hollywood, spoke on trust mat- 
ters and the importance of knowing 
the basic fundamentals of trust work 
when he addressed the Broward 
County Group, National Association 
of Bank Women, at a January 
meeting. 

Judge Mattie Belle Davis spoke re- 
cently on “Traffic Problems and How 
To Solve Them” at a dinner meeting 
of Miami Shores Business and Pro- 
fessional Women’s Club. 

Hillsborough County Judge Harry 
N. Sandler presided over the annual 
Circuit Judges Conference which was 
held in Tampa in January. 

Kenneth W. McIntosh assumed the 
office of municipal judge in Sanford 


on January 1. 

Humorous gifts were given recently 
by courthouse employees to County 
Judge R. M. Harris and other retiring 
officials at LaBelle. The new Hendry 
County judge is Broward Parsons. 

Ervin E. Haygood has been ap- 
pointed assistant trust officer in the 
First National Bank of Clearwater. 

Murray W. Overstreet, Jr., has been 
renamed Osceola County attorney. 

Edward A. Turville of St. Peters- 
burg attended the White House Con- 
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ference on the Aged in Washington, 
D. C., in January. 


Ed L. Trader is attorney for the 


Brevard County Board of Public 
Instruction. 


Meredith J. Cohen has resigned as 


assistant Orange County solicitor to 
devote full time to his private law 
practice in Orlando. 


Two new lawyers hired to assist 


Joseph S. Rodriguez in the Pinellas 
County legal department are Stephen 
D. Hughes and Kenneth Montgom- 
ery. Montgomery is to be attorney for 
the Pinellas legislative delegation to 
the 1961 session in Tallahassee. 
Charles S. Baird, former partner of 
Stephen D. Hughes, is continuing his 
law practice in Dunedin, where he 
is a member of the Dunedin Com- 
mission. 


Kingswood Sprott, Jr., of Lake 


Wales has been appointed adminis- 
trative assistant to Senator Scott Kelly 
of Lakeland for the 1961 session of 
the legislature. 


J. Tom Watson has been elected 


president of the Lakeland Scottish 
Rite Club. 


Ronald B. Sladon, assistant to Ft. 


Lauderdale City Attorney Francis K. 
Buckley, has resigned to devote full 
time to his own law practice. 
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Fred R. Stanton, a partner in the 
law firm of Copeland, Therrell, Bais- 
den & Peterson, has recently been in- 
stalled as president of the Miami 
Beach Kiwanis Club for the year 1961. 

Robert A. Rickey has succeeded 
Richard Hampton as Manatee Coun- 
ty judge. 

Owen McGovern, Jr., has been 
named as the assistant state attorney 
for Marion County, under Gordon G. 
Oldham, Jr., Leesburg, state attorney 
for the Fifth Judicial Circuit. 

Two lawyers have been named 
deputy commissioners for the Florida 
Industrial Commission; they are J. 
Stockton Bryan, Jr., of West Palm 
Beach, and Allen C. Anderson of St. 
Petersburg. 

The three assistant state attorneys 
for the 4th Judicial Circuit have been 
reappointed. They are Richard C. 
Gordie of Clay County, Nathan 
Schevitz of Duval County and Thom- 
as J. Shave, Jr., of Nassau County. 
William A. Hallowes III is state at- 
torney for the 4th Judicial Circuit. 

K. T. Moran, Titusville city judge, 
was replaced by his law partner, Ken- 
neth B. Morton, during Moran’s re- 
cent absence from the city. 

Walter D. Anderson of Crestview 
has been appointed assistant state at- 
torney for the First Judicial Circuit. 
William Frye III of Pensacola is state 
attorney. 

G. Earl James, president of the 
Broward County Bar Association, and 
Willard Dover of Ft. Lauderdale were 
panelists in a lien law forum recently 
sponsored by the Broward Builders’ 
Exchange. 

William T. Kruglak II of Miami has 
been re-elected president of the Palm- 
Hibiscus Star Islands Property Own- 
ers Group. He has previously served 
for seven terms. Kruglak is also chair- 
man of the Inter-Government Com- 
mittee of the Government Research 
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Council, a citizen’s group associated 
with the Chamber of Commerce to 
implement the new Metropolitan 
Government of Dade County. 

James Robert Adams has been se- 
lected full-time county attorney for 
Manatee. 

George A. George has been in- 
stalled as secretary of the Junior Bar 
Association of Beverly Hills for 1961, 
is president of the Young Republi- 
cans of Beverly Hills for 1961, and 
is currently serving as president of 
the Beverly Hills Junior Chamber of 
Commerce. 

Ira Arthur Barnes has accepted a 
position with the Federal Government 
as an estate and gift tax examiner and 
is presently assigned to West Palm 
Beach. 

John L. Estes has succeeded J. D. 
Hobbs, Jr., as Pinellas County at- 
torney. 

George E. Lane, formerly associ- 
ated with Ralph E. Cunningham, Jr., 
in Marathon is currently an execu- 
tive with a missile manufacturing 
firm in Melbourne. Cunningham is 
continuing his law practice in Mara- 
thon. 

Richard F. Zimmerman has been 
appointed city attorney for Delray 
Beach for the second year. 

Judge Robert E. Hensley was re- 
cently appointed one of the vice presi- 
dents of the Bradenton Kiwanis Club. 

James M. Stevens was elected presi- 
dent of the Tarpon Springs Chamber 
of Commerce in January. Stevens has 
also been named city judge. 

J. C. Poppell, new justice of the 
peace, District 2, practiced law in 
Plant City for 41 of his active 84 
years. 
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BRIEFLY YOURS (continued from 157) 


Governor Bryant and many of our friends in the Cuban Bar 
who have been forced to flee their homeland. Antonio 
Angulo, a Cuban lawyer with 20 years of practice who now 
resides with his family at 2369 Pinetree Drive, Apt. 22, 
Miami Beach is one of many who have contacted us. 
"Although I cannot practice law in this country, I am 
willing to accept any position where my background and 
experience could be of some help,* Angulo wrote. He 
enclosed a resume of his experience in the hope that some 
type of work might be found for him in a law office. Can 
you suggest any interim solution to this problem? 


@ A NATION-WIDE COMMITTEE on Law Day and World Peace 
Through Law has been established by the National 
Association of Women Lawyers, it was announced by NAWL 
President Rebecca Bowles Hawkins of Birmingham, Ala. Helen 
Tanos Hope of Miami was named Florida state chairman of 
the committee. President Hawkins, former research assistant 
to Justice B. K. Roberts, called for vigorous leadership 
by the nation's women lawyers to mobilize women in 

the battle for world peace through law. 


@ THE FEDERAL BAR Association, South Florida Chapter, 
and the North Dade Bar Association have endorsed Reginald 
L. Williams of Miami for president-elect of The Florida 


@ FLORIDA LAWYERS ARE OUTSTANDING! All of the state's 
"five most outstanding young men in 1961" named by the 
Florida Junior Chamber of Commerce are members of The 
Florida Bar. They are James W. Kynes, Jr., executive 
assistant to Governor Farris Bryant; State Representatives 
Welborn Daniel of Clermont and Reubin Askew of Pensacola; 
A. Worley Brown, chairman of the Florida Industrial Com- 
mission; and William R. Colson of Miami, chairman of the 
Junior Bar Section of The Florida Bar. 


PBC :ea Executive Director 
VOL. 35, NO. 3 * MARCH, 1961 223 


; 
Bar 


FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


Ralph R. Quillian, 1909 Tyler Street, Hollywood, Chairman. 


BAY COUNTY BAR ASSOCIATION 
Leo C. Jones II1, President 
434 a Avenue 
Box 157 

BREVARD ge BAR ASSOCIATION 


nama City 


O. Melbourne 
BROOKSVILLE BAR ASSOCIATION 
S. MacKenzie, President 


BROWARD COUNTY BAR ASSOCIATION 

Earl James, President 

1776 E. Sunrise Blvd. ..... Lauderdale 
CHARLOTTE COUNTY BAR ASSOCIATION 

. Frank Smoak, Jr., President 

CLEARWATER BAR ASSOCIATION 

William M. Goza, President 

CORAL GABLES BAR ASSOCIATION 

Robert E. Roache, President 

149 Aragon Ave. ...........:;% Coral Gables 
DADE COUNTY BAR ASSOCIATION 

Samuel J. Powers, Jr., a 

305 First Federal Buildin Miami 
DeSOTO COUNTY BAR ASSOCIATION 

Hugh G. Jones, President 

20 W. Magnolia rcadia 
GREATER HOLLYWOOD BAR ASSOCIATION 

Paul B. Anton, President 


P. O. Box 640 .. Hollywood 
HARDEE COUNTY BAR ASSOCIATION 

John W. Burton, President 

Wauchula 


HIALEAH- MIAMI ‘SPRINGS BAR ASSOCIATION 
Harold P. Kravitz, President 
11B-407 Lincoln Road ami Beach 
HIGHLANDS COUNTY BAR ASSOCIATION 
Harry A. Lee, President 
HOMESTEAD BAR ASSOCIATION | 
Thomas S. Hodson, President 
830 N. Krome Ave. stead 
INDIAN RIVER COUNTY BAR ASSOCIATION 
Miles B. Mank ||, President 
BAR ASSOCIATION 
P. Osborne, Jr., President 
1530 Lynch Bldg 
LAKE-SUMTER BAR ASSOCIATION 
Robert E. Pierce, President 
218 Citizens National Bank Bldg. 
LAKE CITY BAR ASSOCIATION 
W. H. Wilson, Jr., President 
Box 
BAR ASSOCIATION 
. A. Troiano, President 
Bex 96. ..... 
LEE COUNTY BAR ASSOCIATION | 
George E. Allen, President 
P. O. Box 1306 Fort Myers 
MANATEE COUNTY BAR ASSOCIATION 
Walter Talley, President 
Suite 26, Perrine Plaza 


. Sebring 


Jacksonville 


Leesburg 


Lake City 


Lakeland 


MARION COUNTY BAR ASSOCIATION 

A. G. Pattillo, Jr., President 

221 E. Silver ‘Springs Bivd. ... Ocala 


MARTIN COUNTY BAR ASSOCIATION 
homas H. Thurlow, President 

MIAMI BEACH BAR ASSOCIATION 

Harry B. Smith, — 

407 Lincoin Roa 
MONROE COUNTY BAR ‘ASSOCIATION 

Allan B. Cleare, “Sa President 

604 Whitehead St... Key West 
NAPLES BAR ASSOCIATION 

Robert A. Scott, President 

P. O. Box 1676 Naples 
NASSAU BAR ASSOCIATION 

Edward V. Garcia, President 

Box 71 Fernandina Beach 
NORTH BROWARD BAR ASSOCIATION 

S. Robert Zimmerman, President 

2305 Atlantic Blvd. ......... Pompano Beach 


Miami Beach 


222 


NORTH DADE BAR ASSOCIATION 
John J. Hunt, President 
12595 N.E. 7th Avenue ........ 
ORANGE COUNTY BAR “ASSOCIATION 
Fletcher G. Rush, President 


North Miami 


Orlando 
= COUNTY BAR ASSOCIATION 
llis F. Davis, President 
4 Kissimmee 


PALM BEACH COUNTY BAR ASSOCIATION 
Alan F. Brackett, President 
1301 Harvey Building .. West Palm Beach 

PASCO COUNTY BAR ‘ASSOCIATION 
James J. Altman, President 
200 W. Main St. New Port Richey 

PUTNAM COUNTY BAR ASSOCIATION 
James H. Millican, Jr., President 

COUNTY BAR ASSOCIATION 

John R. Wood, President 
P. O. Box 5098 ... 

SEMINOLE COUNTY BAR ASSOCIATION 
Gordon V. Frederick, President 
Edwards Building ... Sanford 

SOUTH MIAMI DISTRICT BAR ASSOCIATION 
George Baker Thomson, President 
5800 Sunset Dr. .. South Miami 

SOUTH PALM BEACH BAR ASSOCIATION 
W. H. Hallman, President 
97 E. Palmetto Park Rd. Boca Ratcn 

SPANISH-AMERICAN BAR ASSOCIATION 
Rafael A. Rivera-Cruz, President 
603 Ainsley Bldg Miami 

ST. JOHNS COUNTY BAR ‘ASSOCIATION 
Charles R. Bennet, President 
P. ©. Box .. St. Augustine 

ST. LUCIE COUNTY BAR ASSOCIATION 
Raymond E. Ford, President 

ST. PETERSBURG BAR ASSOCIATION 
Wilbur C. Stone, President 
700-1st Federal ‘Bldg. 

TALLAHASSEE BAR ASSOCIATION 
Harry H. Mitchell, President 
107 Midyette Moor Bidg......... Tallahassee 

THE BAR ASSOCIATION OF TAMPA & 

HILLSBOROUGH COUNTY 
John J. Trenam, President 
Citizens Building ; .. Tampa 

THE FEDERAL BAR ASSOCIATION 
South Florida Chapter 
Paul E. Gifford, President 
502 Biscayne Bidg ; Miami 

VOLUSIA COUNTY ‘BAR ASSOCIATION 
J. Compton French, President 
P. O. Box 5357 . Daytona Beach 

WINTER HAVEN BAR ASSOCIATION 
J. William Rabe, President 
P. O. Box 43 .. Winter Haven 

THE SOCIETY OF THE BAR OF THE FIRST 

JUDICIAL CIRCUIT 
Wm. D. Barrow, President 

SECOND a. CIRCUIT BAR ASSOCIATION 
Kenneth E. Cooksey, President 
P.O. Box 485 ...... .. Monticello 

THIRD JUDICIAL CIRCUIT BAR ASSOCIATION 
William Randall Slaughter, President 

Live Oak 


FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION 
P. B. Howell, Sr., President 


Sarasota 


Fort Pierce 


. St. Petersburg 


.... Bushnell 
EIGHTH JUDICIAL CIRCUIT BAR ASSOCIATION 

Benmont Tench, Jr., President 

TENTH JUDICIAL CIRCUIT BAR ASSOCIATION 

. Tom Watson, President 

101 South Florida Avenue ........ Lakeland 
FOURTEENTH JUDICIAL CIRCUIT BAR 
ASSOCIATION 

John Paul Griffith, President 

P. ©. Box S76 


Bonifay 


THE FLORIDA BAR JOURNAL 


| 
é 
| 
| 
3 
| 


BRIEFLY YOURS (continued from 157) 


Governor Bryant and many of our friends in the Cuban Bar 
who have been forced to flee their homeland. Antonio 
Angulo, a Cuban lawyer with 20 years of practice who now 
resides with his family at 2369 Pinetree Drive, Apt. 22, 
Miami Beach is one of many who have contacted us. 
"Although I cannot practice law in this country, I am 
willing to accept any position where my background and 
experience could be of some help," Angulo wrote. He 
enclosed a resume of his experience in the hope that some 
type of work might be found for him in a law office. Can 
you suggest any interim solution to this problem? 


@ A NATION-WIDE COMMITTEE on Law Day and World Peace 
Through Law has been established by the National 
Association of Women Lawyers, it was announced by NAWL 
President Rebecca Bowles Hawkins of Birmingham, Ala. Helen 
Tanos Hope of Miami was named Florida state chairman of 
the committee. President Hawkins, former research assistant 
to Justice B. K. Roberts, called for vigorous leadership 
by the nation's women lawyers to mobilize women in 

the battle for world peace through law. 


@ THE FEDERAL BAR Association, South Florida Chapter, 
and the North Dade Bar Association have endorsed Reginald 

= Williams of Miami for president-elect of The Florida 
ar. 


@ FLORIDA LAWYERS ARE OUTSTANDING! All of the state's 
"five most outstanding young men in 1961" named by the 
Florida Junior Chamber of Commerce are members of The 
Florida Bar. They are James W. Kynes, Jr., executive 
assistant to Governor Farris Bryant; State Representatives 
Welborn Daniel of Clermont and Reubin Askew of Pensacola; 
A. Worley Brown, chairman of the Florida Industrial Com- 
mission; and William R. Colson of Miami, chairman of the 
Junior Bar Section of The Florida Bar. 
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SECURITY-plus! 
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OWNERSHIP OF ANY REAL PROPERTY, IS ONE OF 
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INSURANCE POLICIES OF THE TITLE & TRUST 
COMPANY OF FLORIDA OFFER THIS SECURITY AND 
COMFORT IN ABUNDANCE. 


TITLE & TRUST COMPANY OF FLORIDA maintains the 
largest deposit of any title insurance company in Florida 
with the State Treasurer and Insurance Commissioner, it 
has its own considerable assets which have grown through 
the years in which it has so zealously served Florida prop- 
erty owners, and its record of performance is open to the 
closest scrutiny. 


ALL OF THIS SPELLS “SECURITY” — but this company 
prides itself on many plus factors which are enjoyed by 
its thousands of policy holders. “Security PLUS” comes to 
them through the prompt and interested service of its 
more than forty agents and branches located throughout 


the state. TGTCF service is always as near to you as your 
telephone. 
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Florida 
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A Wise Investment 
FLORIDA LAW and PRACTICE 


In the 19th Century: 


Abraham Lincoln once said “A Lawyer's Time 
and Advice are His Stock in Trade.” 


In the 20th Century: 


The importance of these words of Wisdom are being 


“Brought Home” to more and more Florida Attorneys 
each day. 


YOU CAN — 
SAVE: Time and feel the assurance of 
correct advice to your clients. 
RECEIVE: The aid of experienced Florida 
Lawyers in their particular fields. 
FEEL: The confidence of knowing that 


you are prepared. 
a KNOW: That you have not overlooked 


some vital part of the law. 


WHEN YOU HAVE AT HAND — 


FLORIDA LAW and PRACTICE — 
The Encyclopedia of the Living Florida Law, 
now complete through Volume 14, covering One 
Hundred and Seventy Titles. 


THE HARRISON COMPANY 
_ Law Book Publishers 
93 Hunter Street S.W., Atlanta, Georgia 


Florida Representatives 


I. W. Granade W. Paul Smith 
3915 S. W. 60th Place P.O. Box 1533 
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